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[Tr. u] ®nite& States ©istrict Court 

FOE THE DISTRICT OF COLUMBIA 


Docket No. 3476 

District of Columbia Redevelopment Land Agency, 

PLAINTIFF 

V. 

61 Parcels of Land in Squares 585, 586, 643 and E-643, in 
the District of Columbia, Thomas A. White, et al., 
and Unknown Owners, defendants 


Washington, D. C., 
Wednesday, 5 October 1956. 

The above-entitled matter came on for further hearing be¬ 
fore the Honorable Robert N. Wilkin, Judge, United States 
District Court, and a condemnation jury composed as follows: 
Howard W. Thomas, Marcus O. Cohen, Norman T. Engel, 
Simon L. Levin, Virgil C. Judson, with alternate juror Abra¬ 
ham H. Hochberg, in Courtroom No. 14, United States Court 
House, Third Street and Constitution Avenue, Northwest, 
Washington, D. C., commencing at 10 o’clock a. m. 

[Tr. 15] Appearances: On behalf of the plaintiff: Ralph A. 
Ricketts, Esq., D. H. Blackwelder, Esq., Department of Justice. 
James Brown, Esq., District of Columbia Redevelopment Land 
Agency. On behalf of the defendants: Charles L. Norris, Esq., 
Milton Conn, Esq., Joseph H. Schneider., James C. Wilkes, Jr., 
Esq., Everett M. Raffel, Esq., Kent Thorup, Esq. 

• • » + + 

[Tr. 51 ] Richard J. Carr, called as a witness by counsel for 
the defendants, and having first been duly sworn, took the 
stand, was examined and testified as follows: 
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DIRECT EXAMINATION 

Mr. Wilkes. I just wanted to give the witness an oppor¬ 
tunity to get his papers in order. 

The Witness. I have. 

By Mr. Wilkes: 

Q. Please state your name. sir.—A. Richard J. Carr. 

Q. Mr. Carr, I will ask you to speak loud enough so the 
Court and the reporter and the gentlemen of the jury can hear 
you, sir.—A. All right. 

Q. What is your business, Mr. Carr?—A. I am in the real 
estate business, vice president of [Tr. 52] Floyd E. Davis 
Company. 

Q. How long have you been engaged in the real estate busi¬ 
ness?—A. 35 years. 

Q. How long have you been employed by Floyd E. Davis 
Company?—A. That same length of time; 35 years. 

• * * * * 

[Tr. 112] Q. Now, in arriving at your opinion with respect to 
the fair market value of the properties that you have just testi¬ 
fied to, did you also consider the sales of other comparable 
properties in this section of Southwest, under the comparative 
sales approach to value?—A. I did. 

Q. What is your first comparative sale, sir?—A. With refer¬ 
ence to which property? 

Q. Will you state the address, please?—A. With reference 
to which property? 

Q. Well, let’s just take them right in order, for the purpose 
of conserving time. What is the address of the first compara¬ 
tive sale, the address of the property sold? Just state the 
address, sir.—A. Oh! 624 Second. 

Q. You misunderstand me. What is the address of the 
[Tr. 113] property involved in your first comparative sale, 
the address of the house that was sold, that is not in this case, 
but is substantially similar to houses in this case?—A. Well, I 
have quite a few of them here. 

Q. What is the address of the first sale, sir?—A. Well, I have 
houses on Canal Street. 


Q. What is the address, sir? Do you have the contract?— 
A. Nos. 41 to 69 Canal Street. 

Mr. Ricketts. What was that number again? 

Mr. Wilkes. If your Honor please, the witness is somewhat 
confused with respect to how I am actually going to proceed 
to physically develop this evidence. I have asked him to hand 
me the first contract of a comparative sale which he has 
considered. 

The Witness. Well, comparing it with which properties? 
There are several. 

By Mr. Wilkes: 

Q. I am not going to take it in that order.—A. This is one 
[producing document]. 

Q. All right. Now, what is the address of that property, 
sir?—A. 325 F Street, Southwest. 

Q. 325 F Street, Southwest? 

Mr. Wilkes. Mark that for identification, please. 

[Tr. 114] (Contract of sale and settlement sheet marked 
“Defendant W r ilkes Exhibit No. 13” for identification.) 

By Mr. Wilkes: 

Q. Do you have personal knowledge that settlement was 
made pursuant to this contract?—A. I do. The people are 
still in that house. 

Q. Was that a sale-Let me ask you this: Do you have 

personal knowledge that it was a free and willing sale, without 
compulsion on either the purchaser or the seller?—A. I do. 

Q. What is the date of that contract, sir?—A. October 13, 
1950.- 

Mr. Raffel. 1950? 

Mr. Wilkes. 1950. 

I offer this in evidence, if your Honor please, as Defendant 
Wilkes Exhibit 13 for identification. 

The Court. I think in other cases we excluded the written 
testimony as to comparative sales. We allowed the witness to 
use such writings to refresh his memory. It will complicate 
your record very much here if you go into the written record 
of all comparative sales. 

Mr. Wilkes. It is necessary, if your Honor please, to ac¬ 
tually handle it in this way, in order to- 
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Let me make this clear, if your Honor please: In order for 
[Tr. 115] this witness to be able to testify as to the sales price, 
it is necessary to develop it in this manner. 

Now. if a witness does not have personal knowledge as to 
the facts we have just elicited from him and personal knowledge 
as to the description of the property at the time of sale, and 
the condition of it at the time of sale, of course the comparative 
sale would mean nothing. 

Therefore, if your Honor please, it is necessary that I pro¬ 
ceed in this manner. 

The Court. I am only stating that we did not receive the 
writings as an exhibit into the record of this case, we do not, 
that have to do with the sale of properties not involved in this 
case at all. 

Mr. Wilkes. That is correct. 

The Court. And this witness is using the information he 
had regarding that sale of that extraneous property to support 
his valuation of the property that he values here, and he may 
use that to refresh his memory and take whatever documentary 
evidence he has and testify from that, but I do not see the need 
of encumbering the record with written evidence of sales of 
property not involved here. 

Let him testify and tell what is in that. 

Mr. Wilkes. If your Honor please, I desire to save as much 
time of the jurors and fellow counsel in this case as I possibly 
can, and I can assure you, your Honor, that I can [Tr. 116] 
handle it in that way faster than I could possibly handle it in 
any other way, and show at the same time that this witness 
actually had knowledge, and therefore give the jury the benefit 
of the sales price. 

The Court. I want the jury to have the benefit of it, Mr. 
Wilkes. I am only saying that I did not object or say anything 
until you offered this in evidence. 

Mr. Wilkes. Yes. 

The Court. I don’t think that writing has to go into 
evidence. 

Mr. Wilkes. Absolutely—pardon me. 

The Court. There will be no dispute about it. The witness 
can testify from that, and tell the jury that he based his opinion 
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as to the value of the property in controversy upon sales of 
similar property in the neighborhood, subject to the same 
conditions. 

And I have never known a case, I don’t recall that any of 
the other cases here in the District we received in evidence as 
exhibits the written record of the comparative sales. 

Mr. Wilkes. If your Honor please, I don’t like to take issue 
with your Honor’s recollection at all, but in the first condemna¬ 
tion case filed, we introduced into evidence the contracts them¬ 
selves for the purpose of giving the jury an opportunity to look 
at them if they cared to do so. 

It has been the uniform practice in our office to do so. 
[Tr. 117] The law clearly states that under the circumstances 
where the individual has knowledge of the sale, it is actually 
admissible in evidence. 

Now, in the other cases, they were actually marked for 
identification and offered into evidence, and the jury can look 
at them and give them further consideration if they want to. 
They need not, of course, if they don’t desire to, but I submit, 
your Honor, that we have a lawful right to do so, that it is an 
important element of the case. If the jury desires to look into 
them further, they should have the benefit of the sales contract 
itself. 

The Court. There has been no objection. If you insist, go 
ahead, but you are making a very cumbersome record. 

Mr. Wilkes. Very well. 

The Court. If a question arises and that sale, as a compara¬ 
tive sale for use in this case, is questioned in any way, and you 
need to support it by the record of the sale, then you may. 

As I remember, there were cases where the terms of sale were 
in dispute, how much cash was paid, and the details, and then 
we went and brought into Court the written record of the sales 
and the settlement sheet, but I don’t think it is good practice 
to bring in the written documents of mere comparative sales. 
I think that this witness based his opinion on experience be¬ 
yond the purview of this case. 

[Tr. 118] Mr. Wilkes. That is exactly the point your 
Honor. If Mr. Ricketts has no question whatsoever with 
respect to the sale price and has no question with respect and 
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doesn’t desire to raise any issue with respect to what amount 
might have been paid down, I am perfectly willing to proceed 
in that manner. I anticipate that he will have something to 
say with respect to it. I want the jury to have the benefit of 
the exact facts with respect to what the terms of that contract 
were. If he has any question with respect to how much cash 
there was down, I want the jury to be able to look at the cash 
and face right up to the issues. 

The Court. I will not rule it out. 

You offer it. I will not admit it or rule it out at this time, 
until after cross-examination; and if there is a dispute as 
to any of the facts, then we will look to the written document. 

Mr. Ricketts. If your Honor please, may I get my ob¬ 
jection into the record at this time? And further, I see no 
need of putting this document into the record. 

All that this witness needs to do, if he has got personal 
knowledge of it, knows about it, is to refresh his memory, if 
he can’t recall what it is. 

The Court. You needn’t argue it. That is the ruling. 

Mr. Ricketts. One point further, your Honor, I would like 
[Tr. 119] to be advised at this time, Mr. Wilkes has gone into 
ten different parcels. I would like to know if he desires to 
have this particular one apply to all ten parcels, as a com¬ 
parable, or is he just applying it to one? 

It is too general. 

Mr. Wilkes. If your Honor please, I am not going to ask 
this witness to produce a sale and say, “This property involved 
in this sale is comparable with a frame house and with a brick 
house, with a central heating plant, and hot water heater.” 

I am going to ask this witness to describe the house with 
respect to rooms and what have you, and ask him how it 
actually compares, to develop the fact that he has knowledge 
with respect to sales in the Southwest area, in this neighbor¬ 
hood, which I submit, your Honor, is the best evidence of 
what this particular property would sell for if it were actually 
put on the market on January 27, 1955, excluding the effect 
of condemnation. 

The Court. You wish to ask him first about all these com¬ 
parative sales which he is using as a basis for his opinion, then 
you expect to ask him later what houses that applies to? 
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Mr. Wilkes. I expect to ask him with respect to each sale, 
if your Honor please. 

The Court. And that in support of all this testimony, and 
you are not breaking it down? 

Mr. Wilkes. Yes, your Honor. If this is a frame house, 
he will compare it to a frame house. 

[Tr. 120] The Court. You have answered the question. 
Proceed. 

Mr. Wilkes. Yes, sir. 

By Mr. Wilkes: 

Q. What was the sale price?—A. The sales price on 325 F 
Street was $6,950. 

Q. Now, do you know the description and condition of that 
house involved in that particular comparative sale?—A. I do. 

Q. At the time of the sale?—A. I do. 

Q. Describe it, sir—A. It is a five-room-and-bath, two-story 
frame, row dwelling that had been—it had hot water heat put 
in, bath, and was papered and painted throughout, and I com¬ 
pared that property with both 624 Second Street and 720 First 
Street, Southwest. 

Mr. Ricketts. What was the last one, Mr. Carr? 

The Witness. 720 First Street, and 624 Second. 

By Mr. Wilkes: 

Q. How does it compare with those houses, sir?—A. Well, 
it was the same type of house: 720 First being the exception; 
that was a semidetached house. But the other houses were in 
far better condition at the time they were sold than this F 
Street. 

Q. What is your next sale, please, sir? 

[Tr. 121] Mr. Ricketts. May I inquire of Mr. Carr the date 
of that sale? 

The Witness. October 13,1950. 

Mr. Ricketts. October 13, 1950? 

The Witness. Yes, sir. 

Mr. Wilkes. Mark this. 

(Document marked “Defendant Wilkes Exhibit No. 14” for 
identification.) 


6 


doesn't desire to raise any issue with respect to what amount 
might have been paid down, I am perfectly willing to proceed 
in that manner. I anticipate that he will have something to 
say with respect to it. I want the jury to have the benefit of 
the exact facts with respect to what the terms of that contract 
were. If he has any question with respect to how much cash 
there was down, I want the jury to be able to look at the cash 
and face right up to the issues. 

The Court. I will not rule it out. 

You offer it. I will not admit it or rule it out at this time, 
until after cross-examination; and if there is a dispute as 
to any of the facts, then we will look to the written document. 

Mr. Ricketts. If your Honor please, may I get my ob¬ 
jection into the record at this time? And further, I see no 
need of putting this document into the record. 

All that this witness needs to do, if he has got personal 
knowledge of it, knows about it, is to refresh his memory, if 
he can’t recall what it is. 

The Court. You needn’t argue it. That is the ruling. 

Mr. Ricketts. One point further, your Honor, I would like 
[Tr. 119] to be advised at this time, Mr. Wilkes has gone into 
ten different parcels. I would like to know if he desires to 
have this particular one apply to all ten parcels, as a com¬ 
parable, or is he just applying it to one? 

It is too general. 

Mr. Wilkes. If your Honor please, I am not going to ask 
this witness to produce a sale and say, “This property involved 
in this sale is comparable with a frame house and with a brick 
house, with a central heating plant, and hot water heater.” 

I am going to ask this witness to describe the house with 
respect to rooms and what have you, and ask him how it 
actually compares, to develop the fact that he has knowledge 
with respect to sales in the Southwest area, in this neighbor¬ 
hood, which I submit, your Honor, is the best evidence of 
what this particular property would sell for if it were actually 
put on the market on January 27, 1955, excluding the effect 
of condemnation. 

The Court. You wish to ask him first about all these com¬ 
parative sales which he is using as a basis for his opinion, then 
you expect to ask him later what houses that applies to? 


Mr. Wilkes. I expect to ask him with respect to each sale, 
if your Honor please. 

The Court. And that in support of all this testimony, and 
you are not breaking it down? 

Mr. Wilkes. Yes, your Honor. If this is a frame house, 
he will compare it to a frame house. 

[Tr. 120] The Court. You have answered the question. 
Proceed. 

Mr. Wilkes. Yes, sir. 

By Mr. Wilkes: 

Q. What was the sale price?—A. The sales price on 325 F 
Street was $6,950. 

Q. Now, do you know the description and condition of that 
house involved in that particular comparative sale?—A. I do. 

Q. At the time of the sale?—A. I do. 

Q. Describe it, sir—A. It is a five-room-and-bath, two-story 
frame, row dwelling that had been—it had hot water heat put 
in, bath, and was papered and painted throughout, and I com¬ 
pared that property with both 624 Second Street and 720 First 
Street, Southwest. 

Mr. Ricketts. What was the last one, Mr. Carr? 

The Witness. 720 First Street, and 624 Second. 

By Mr. Wilkes: 

Q. How does it compare with those houses, sir?—A. Well, 
it was the same type of house: 720 First being the exception; 
that was a semidetached house. But the other houses were in 
far better condition at the time they were sold than this F 
Street. 

Q. What is your next sale, please, sir? 

[Tr. 121] Mr. Ricketts. May I inquire of Mr. Carr the date 
of that sale? 

The Witness. October 13,1950. 

Mr. Ricketts. October 13, 1950? 

The Witness. Yes, sir. 

Mr. Wilkes. Mark this. 

(Document marked “Defendant Wilkes Exhibit No. 14” for 
identification.) 



8 


By Mr. Wilkes: 

Q. Directing your attention to Defendant Wilkes Exhibit 
No. 14 for identification, do you have personal knowledge of 
this sale?—A. I do. 

Q. Do you have knowledge that it was a free and willing 
sale, with no compulsion?—A. That is correct. 

Q. What was the sales price, please? 

Mr. Raffel. What was the address? 

By Mr. Wilkes: 

Q. State the address, please.—A. 41 to 69 Canal Street. 
This covered 15 row houses, 11 of them were two-story brick, 
and 4 were three-story. The sales price was $75,000, with 
$37,500 in cash and the balance was taken back as a first mort¬ 
gage by the sellers. This property was sold June 9,1953. 

[Tr. 122] Q. How does this compare with specific property 
that you have testified to in this case?—A. These properties 
were similar to the properties at 615 First and 617 and 617% 
Delaware Avenue. In fact, they were identical, but in far 
worse condition than those houses were at the time I inspected 
them. 

Sir. Wilkes. Offer that in evidence, if your Honor please. 

By Mr. Wilkes: 

Q. Now, what is you next sale? 

The Court. No- 

Mr. Wilkes. I offered it in evidence. 

The Court. I have not yet ruled, and I will wait until cross- 
examination. 

Mr. Raffel. I don’t mean to interrupt, but the witness made 
a comment about the last houses. Before the record goes too 
far, did the witness say the houses on Delaware or First were 
in far worse condition? 

The Witness. No. The Canal Street houses had been 
vandalized and tom to pieces at the time we sold them. 

Mr. Raffel. Sony. Thank you very much. 

By Mr. Wilkes: 

Q. What is the next sale?—A. The next sale? 

Q. The address.—A. The resale eight months later of these 
same properties. [Tr. 123] Under the original contract, Mr. 
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Floyd E. Davis sold those houses to a woman who planned to 
remodel them for sale to home buyers. Eight months later 
she received an offer to buy those same houses, which, in that 
contract- 

Mr. Ricketts. Just a minute. 

Mr. Wilkes. Is this the contract which resulted from that 
offer? 

The Court. Wait a minute. Mr. Ricketts is addressing me. 

Mr. Ricketts. I sort of contemplate that is hearsay, that 
this woman received an offer. 

Mr. Wilkes. If your Honor please, it may go out. I am per¬ 
fectly willing that it go out. 

The Court. Very well. 

By Mr. Wilkes: 

Q. Now, is this the contract which resulted between those 
persons?—A. It is. 

Q. Do you have personal knowledge of it?—A. I do. 

Q. Settlement was made pursuant to the contract?—A. I 
know that. 

Q. It was a free and willing sale?—A. Correct. 

Q. What was the sale price?—A. $92,500. The purchaser 
paid $20,000 in cash, assumed [Tr. 124] the first trust that was 
taken back under that original contract, and gave back to the 
seller a second trust of $35,000, payable $175 a month, which 
was interest only, due in one year. Since then that property 
has been paid off in full. I know that of my own knowledge. 

Mr. Ricketts. Mr. Carr, what is the date of that? 

Mr. Wilkes. February 15, 1954. 

The Witness. That is right. 

Mr. Wilkes. I offer this in evidence, if your Honor please. 
It is my understanding that you will rule on them afterward. 

The Court. Yes, afterward. 

By Mr. Wilkes: 

Q. What is your next sale, please, sir? The address.— 
A. 306-311 Delaware Avenue, and 74 to 84 C Street, Southwest. 

Mr. Ricketts. What was the last one, please, Mr. Carr? 

The Witness. It was 305 to 311 Delaware Avenue, and 74 
to 84 C Street, Southwest. 
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By Mr. Wilkes: 

Q. Mr. Carr, let me interrupt for one moment. With respect 
to the photographs which are attached to this and other con¬ 
tracts involved in your comparative sales, are they fair repre¬ 
sentations of the condition of the properties as they existed at' 
the time of the sale?—A. They are, and they show the vandal¬ 
ism that had taken [Tr. 125] place at the time of the sale. 

Q. At the time of the sale—by that you mean after the sale 
or before the sale? 

Mr. Ricketts. Now. if your Honor please, this property 
isn’t involved in this taking. He keeps speaking about vandal¬ 
ism. and all that sort of thing. I don’t see where that has any 
place in this. 

The Court. I don’t, either. If it does, the Court will give 
the jury a proper charge about it. We are concerned with the 
condition of the property only. 

Mr. Wilkes. Yes, sir. 

The Court. What caused the condition doesn’t matter. 

Mr. Wilkes. I agree with respect to that, and I will agree 
that it go out of the record, and the jury not consider what 
was the cause of the condition of these comparative sales at the 
time of the sale. 

The Court. That is right. And I don’t wish to be arbitrary 
about the method that counsel pursues in presenting their case. 
I,f it will expedite the matter to offer these as exhibits, together 
with the pictures, and counsel on both sides wish to do it, I 
won’t rule against that, but it seems to me that what I say now 
to Mr. Wilkes will be said when the Government comes to offer 
its evidence as to comparative sales. If you both want to offer, 
both sides want to offer written evidence as to those compara¬ 
tive sales, why, say so now, and [Tr. 126] the same rule will 
apply both ways. 

My only thought is that if we get bogged down into disputes 
concerning the comparative sales, we will be here for a long 
time. I would like to avoid that, and I would like to simplify 
our record here, so that you don’t have a lot of extraneous evi¬ 
dence in your record. 

If there should be an appeal and you have to have a record 
made for a higher Court, that is. 
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As a rule, the witness who has testified, and I will say this 
for the jury, for their understanding, this witness has testified 
as to his opinion of the value of certain parcels of property 
which have been taken, and it will be for you to determine what 
the fair market value was at the time it was taken. He has 
offered you his opinion. 

Now, evidence is being offered in response to this question. 
What did you base your opinion on? And he said, “Well, sales 
of similar properties under similar conditions also in the city.” 

Mr. Wilkes. I hasten to interrupt your Honor, but I would 
not want the statement “elsewhere in the city” to go misinter¬ 
preted. They are right here in Southwest Washington. 

The Court. No, no; I don't mean to extend it so far that it 
has no bearing. They use the words “comparative sales,” that 
is sales of property under comparative conditions, and that is 
what this is offered for, and unless there is a dispute [Tr. 127] as 
to those sales, I don’t think it is necessary to bring in written 
evidence to support it. 

After Mr. Ricketts has had a chance to cross-examine this 
witness, if he doesn’t dispute in any way this testimony as to 
comparative sales, prices, and conditions, what need is there 
to offer written evidence to substantiate what he said? 

Mr. Wilkes. Mr. Rickets doesn’t desire to refer to any terms 
of the contract, if your Honor please. That is perfectly agree¬ 
able to me, but I want to give him the opportunity to do so, if 
he wants to refer to the terms in any respect whatsoever. 

The Court. That is why I ruled. 

I will rule on your offer afterward, and I want you to under¬ 
stand what my attitude is, at this time. 

We will have to take a recess at this time. 

Had you some other questions? 

Mr. Wilkes. Whenever you want to take a recess, sir. 

The Court. Very well. 

Judge Laws has asked me to be in chambers, as he wishes 
to confer with me for a few minutes. 

We will take a recess of ten minutes. 

(A brief recess was taken.) 

Mr. Ricketts. If your Honor please, may I make this ob¬ 
servation : Parcel 513, Mr. Wilkes represents the first trust note- 
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holder, Mr. Staley, I believe, and there has been in Court 
throughout Mr. Divine, sitting back there without counsel, and 
[Tr. 128] his wife, Robert and Ella Odessa Divine, the record 
owners. Now, he has been here in Court all this time. I was 
wondering if it would be proper, if it would be a proper sug¬ 
gestion, rather, that Mr. Wilkes also represent him, since he 
is here and in the same matter, or designate somebody to repre¬ 
sent him. 

Mr. Wilkes. If your Honor please, I am not soliciting 
clients. On the other hand, I would be perfectly willing, if 
your Honor would desire to appoint someone to represent Mr. 
Divine. 

Mr. Ricketts. You did that in the case of Mr. Spriggs. 

The Court. Yes. 

Mr. Wilkes. I would be happy to do so, if your Honor 
please. 

The Court. Very well. At a proper time in your presen¬ 
tation, you may call him and ask him whatever questions 
you and he deem proper. 

Mr. Wilkes. Very well, your Honor. 

By Mr. Wilkes: 

Q. What is your next sale, Mr. Carr? The address, please, 
of the property involved. 

Mr. Ricketts. Bear with me just a moment, please. 

(There was a brief pause.) 

The Witness. I gave you this one, did I not (passing cer¬ 
tain papers to counsel). 

(Document marked “Defendant Wilkes Exhibit No. 15” 
for identification.) 

[Tr. 129] By Mr. Wilkes: 

Q. What is next, the next address?—A. The next address is 
84 G Street, Southwest. 

Q. Do you have a personal knowledge of the sale?—rA. Yes; 
I do. 

Q. Was either the purchaser or the seller under any com¬ 
pulsion?—A. No. 

Q. What was the date of the sale, sir?—A. March 18, 1954. 

The property was sold then- 
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Q. Are these photographs?—A. No; this is a photograph of 
the same property. That contract was for the last sale. 

Q. Describe that property, sir.—A. That property was a 
room-room row brick house that I had completely done over 
in 1952, and the sale was to the Land Redevelopment Agency. 

Mr. Ricketts. Just a minute, please, Mr. Carr. 

Pardon the interruption. This is, if I understand- 

Mr. Wilkes. If we can approach the bench, I can explain 
it to your Honor and you can rule on it at that time. 

(Thereupon, the witness left the stand, counsel approached 
the bench, and the following proceedings were had without the 
hearing of those in the jury.) 

[Tr. 130] Mr. Ricketts. The one Mr. Carr is testifyng to, 
sir, is one that the Agency has already acquired. 

Mr. Wilkes. And it was- 

Mr. Ricketts. Under the Hannan case, I don’t think he 
is entitled to bring that in as a sale. 

Mr. Wilkes. If your Honor please, the sale was prior to the 
time that the condemnation was filed, as I understand. 

Mr. Brown. That is true. 

The Court. He is not offering testimony as to a condem¬ 
nation price, but a sale prior to that. That would be admis¬ 
sible. 

Mr. Brown. Your Honor, if I may interpose: It was a sale 
made to the Agency at the time we were threatening to con¬ 
demn. In other words, the threat of condemnation was in 
existence at that time, and I think if the Hannan case holds— 
I think it holds that any sale made to the Government under 
threat of condemnation is inadmissible, not only one made after 
condemnation proceedings are instituted. 

Mr. Wilkes. If you are going to stand on that objection, 
I will be happy to withdraw it. 

Mr. Ricketts. That is what we propose to do. 

The Court. Very well. 

(Thereupon, counsel left the bench, the witness resumed 
the witness stand, and the following proceedings were had in 
open Court:) 
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[Tr. 131 ] By Mr. W ilkes : 

Q. What is the next sale?—A. 48 H Street, Southwest. 

Q. What was the date of sale?—A. April 30, 1949. 

Q. Do you have the contract?—A. Yes. 

Q. Do you have personal knowledge that settlement was had 
pursuant to the contract?—A. I do. 

Q. Personal knowledge it was a free and willing sale, with 
no compulsion?—A. I do. 

Q. Are you familiar with the condition of the premises at 
the time of the sale?—A. I am. 

Q. What was the sales price?—A. $6,250. 

Q. Describe the kind of house it was.—A. Five-room, bath, 
row frame house, and I compare it with 624 Second Street, 
Southwest. I will state that 624 Second Street was far superior 
in condition and equipment to this house. 

Q. Is 624 Second Parcel 452?—A. Right. 

[Tr. 132] Q. What is the next sale, the address?—A. 1021 
Third Street Southwest. 

(Certain documents were msxked “Defendant Wilkes Ex¬ 
hibits Nos. 16,17, and 18,” for identification.) 

By Mr. Wilkes: 

Q. Do you have personal knowledge of the sale?—A. I do. 

Q. Do you have knowledge that settlement was made pur¬ 
suant to the contract?—A. I do. 

Q. Do you have personal knowledge that it was a free and 
willing sale, and that there was no compulsion on either the 
purchaser or the seller?—A. I do. 

Q. Do you have personal knowledge of the description of the 
property at the time of sale?—A. Yes. 

Q. Describe it, please, sir. Just a minute. What was the 

sales price?—A. This was another one. You picked up two 
of them. 

Q. I’m sorry. What was the sales price?—A. $5,250. 

Mr. Ricketts. And the date, Mr. Carr, please. 

The Witness. September 21, 1948. And I compare this 
property with the property 615 First, and 617 and 61714 Dela¬ 
ware [Tr. 133] Avenue. 
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By Mr. Wilkes: 

Q. Now, they are Parcels 469,470, and 471. Continue, sir.— 
A. All right. 

Q. What further paper do you have with respect to that 
transaction to which you referred?—A. I have copies of the 
sales contract and a record of the second trust note payments, 
which shows that the note was paid off in its entirety, the last 
payment was $11.46. The original note was $2,250. 

Mr. Wilkes. Mark that, if you please. 

(Documents were marked “Defendant Wilkes Exhibits Nos. 
19 and 20,” for identification.) 

By Mr. Wilkes: 

Q. Referring to the next sale, please, sir, what was the ad¬ 
dress?—A. 629 Delaware Avenue, which is in the same. It is 
identical with, in the same row with 625 Delaware Avenue, and 
listed as Parcel 469. 

The sales price was $7,900- 

Q. Just a minute, before you state that price. 

Mr. Wilkes. If your Honor please, may I- 

Mr. Ricketts. Before you answer, we have the same prob¬ 
lem. 

Mr. Wilkes. It is not the same problem there at all, [Tr. 
134] Mr. Ricketts. 

Mr. Ricketts. Is this the one you are talking about? 

Mr. Wilkes. Yes. 629 Delaware. The sale was in 1951. 

(There was discussion off the record.) 

The Court. You were going to suggest, I take it- 

Mr. Wilkes. I was going to ask your Honor if these qualify¬ 
ing questions with respect to the admissibility of these con¬ 
tracts might go to all of them, so that I need not clutter up the 
record in that regard and bother the jury with listening to them 
each time. It would require Mr. Ricketts’ consent. 

The Court. You may just ask him what the price was, with¬ 
out all those qualifying remarks. It will be understood, unless 
objection is raised. 

Mr. Ricketts. Did you give us a- 
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Mr. Wilkes. That is Parcel 463, Square 586, which is lo¬ 
cated in the very square this property, 625 Delaware Avenue, 
is. Is it not, sir? 

The Witness. Well, the one that I referred to is 629 
Delaware. 

Mr. Wilkes. Yes. 

The Witness. In the same row with Parcel 465, 625 
Delaware. 

By Mr. Wilkes: 

Q. What was the date of the sale?—A. September 7, 1949. 

Q. What was the sales price?—[Tr. 135] A. $7,950. 

Q. Now, you have described the condition of Parcel 465, 
which is 625 Delaware Avenue. Is that an identical structure 
with respect to arrangement of rooms, improvements, and what 
have you?—A. It is. They were, all three. I supervised the 
remodeling of those houses at about the time of this sale, 
around 1949. 

Q. And the picture of this house in the comparative is also 
shown in the exhibit that shows 625 Delaware Avenue, which 
is in this case as Parcel 465; is that correct?—A. That is cor¬ 
rect. There are three of them right in a row, identical. 

Q. What do you compare the property to?—A. Naturally, I 
compare it with 625 Delaware Avenue. 

Q. What is your next address, sir? Your next sale?—A. I 
think that is about all I have ready. I have others here. 

Mr. Wilkes. If your Honor please, Mr. Carr can testify 
with respect to other sales that he has here, if you desire that 
he do so. We can withhold the remainder, unless your Honor 
desires- 

The Court. That is agreeable to me, to withhold them. He 
has offered enough to show that he has considered similar sales. 

# * * # * 

[Tr. 235] Wilbur T. Jefferys, called as a witness by counsel 
for defendants, and having first been duly sw’orn, took the 
stand, was examined and testified as follows: 

Direct examination by Mr. Wilkes: 

Q. State your full name, please.—A. Wilbur T. Jefferys. 

Q. J-e-f-f-e-r-y-s?—A. Yes. 
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Q. What is your business, Mr. Jefferys?—A. Sales Manager, 
Floyd E. Davis Company. 

Q. Are you a licensed real estate agent in the District of 
Columbia, Maryland, and Virginia?—A. Yes, sir. 

***** 

[Tr. 264] Q. Mr. Jefferys, in arriving at your opinion as to 
the fair market value of the properties that you have just testi¬ 
fied to did you also consider the sales of other comparable prop¬ 
erties in this section of the Southwest under the comparative 
sales approach to value?—[Tr. 265] A. Yes, sir. 

Q. What is the first sale, the address?—A. To begin with, 
56 G that we testified upon, I sold it myself to Mr. Ben Brown, 
April 12,1951, for $7,950. 

Q. For the purpose of identification, that is the last property 
he testified to.—A. That is right. I personally sold it to him. 

Q. Parcel 511-A, which is 56 G Street?—A. Ben F. Brown. 

Q. What was the sales price?—A. $7,950. 

Mr. Ricketts. What was the date? 

By Mr. Wilkes: 

Q. The date of the sale?—A. April 12,1951. 

Mr. Wilkes. This is in evidence, as X understand it, if your 
Honor please, as “Defendant Wilkes’ Exhibit No. 12.” 

By Mr. Wilkes: 

Q. What other sales, sir?—A. 58 G Street. 

Q. Let us stop one minute, please. 58 G Street is Parcel 
513, and for purposes of identification, Mr. Devine, whom the 
Court appointed me to represent is the owner. Proceed, 
please.—[Tr. 266] A. He bought that through Mr. Peters who 
is a real estate broker in town. We cooperated with him. He 
purchased it on' July 9,1951, for a price of $8,450. 

Q. Do you have personal knowledge of that sale?—A. Yes, 
sir. 

Q|. And the settlement was made pursuant to contract?— 
A. Yes; I handled the settlement. 

Mr. Wilkes. If your Honor please, if counsel will agree that 
this is the same as the contract which was actually presented 
by Mr. Devine I will not present two of them. 

The Court. Very well. 
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By Mr. Wilkes: 

Q. You have another sale, sir?—A. 60 G. 

Q. One moment, please. 60 G Street is Parcel-A. 564. 

Lot 815, Square 643. Was sold on July 11, 1951. I sold it 
personally to a Mary G. Hensler, at a price of $7,350. We have 
the contract and settlement sheet there. 

Q. Do you have knowledge that settlement was made prior 
to the contract?—A. Yes, sir. 

Q. That it was a free and willing sale with no compulsion?— 
A. That is right. 

Mr. Wilkes. I offer in evidence, if your Honor please, as 
Wilkes’ Exhibit—Defendant Wilkes’ Exhibit No. 33. 

[Tr. 267] (Document referred to was marked “Wilkes’ Ex¬ 
hibit No. 33,” and received in evidence.) 

Mr. Wilkes. It is the sale of one of these specific parcels in 
this case. 

By Mr. Wilkes: 

Q. Now, Mr. Jefferys- 

Mr. Ricketts. Will you bear with me just a minute, please? 

Mr. Wilkes. Any objection? 

Mr. Ricketts. Just a minute. I will tell you. 

Mr. Wilkes. May it be received, your Honor? 

The Court. Yes; I have already so indicated. 

By Mr. Wilkes: 

Q. Now, Mr. Jefferys, what sales of comparable properties 
did you consider in arriving at your opinion of the fair market 
values of the particular properties involved in this case?— 
A. Well, the first one. 

Q. One moment, please, state the address, please?—A. 716 
Sixth Street, Southwest. 

Mr. Wilkes. Which has been marked by the clerk, if your 
Honor please, as Defendant Wilkes’ Exhibit 34 for identifica¬ 
tion. I.f your Honor please, for the sake of conserving time, 
might I ask Mr. Jefferys a question which will go to each com¬ 
parative sale with respect to each sale? 

By Mr. Wilkes: 

Q. With respect to each sale, as to which you are going 
[Tr. 268] to testify, proceed to testify, do you have personal 
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knowledge of the sale, if the sale was made pursuant to the 
contract, that the sale involved willing seller under no compul¬ 
sion and a willing purchaser under no compulsion?—A. Yes, 
sir. 

Q. Now, Mr. Jefferys, was this sale helpful to you in deter¬ 
mining the fair market value of a particular parcel in this 
case?—A. Yes, sir. This particular house is a five room and 
bath row brick home that is very similar to 58, 56, 60 G Street. 

Q. 56, 58, and 60 G Street?—A. Yes. 

Q. Are the three red front houses with the bay window— 
they are those, are they not, sir?—A. That is right. And also, 
625 Delaware Avenue. 

Mr. Ricketts. Just a minute. 

Mr. Wilkes. 625 Delaware Avenue. 

Mr. Ricketts. May it please your Honor, I dislike to inter¬ 
rupt counsel, but these leading questions. He puts the words 
in his mouth, which houses he compares it with. Let him tell 
which houses he compared it with. 

The Court. Very well, counsel was trying to save time. 

Mr. Ricketts. I appreciate that. 

Mr. Wilkes. I did not first state the address. I repeated 
it to keep it in my own mind for the purpose of identifying the 
[Tr. 269] parcel number, if your Honor please. 

Mr. Ricketts. I appreciate, your Honor, he is trying to 
conserve time, but this witness is testifying, not Mr. Wilkes. 

Mr. Wilkes. I did not do that. 

The Court. Very well. Do not take the time. Proceed. 

Mr. Wilkes. I do not take it seriously, if your Honor please. 

Just one minute, please. 

By Mr. Wilkes: ‘ 

Q. Numbers 56, 58, and 60 G Street are Parcels 511-A, 513, 
and 564. 625 Delaware Avenue is Parcel 465. Now did you 
have personal knowledge of the condition of this property at 
the time of this sale that you are comparing to 56, 58, and 60 
G Street, and 625 Delaware Avenue?—A. Yes, sir. 

Q. Did you state the description, sir?—A. It is a five room 
and bath row brick house. It is very similar. The house was 
redecorated, which was the same as the others when they were 
sold. 
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Mr. Ricketts. Again I cannot hear you. 

The Witness. It may interest you to know that this was 
sold to a man by the name of Roberts who is a real estate agent 
who bought it to live in. And I showed him a number of houses 
in Northeast and other houses in Southwest Washington before 
he bought this house. 

[Tr. 270] Mr. Ricketts. I move that all be stricken out. 

Mr. Wilkes. I am perfectly willing that it go out. 

Mr. Ricketts. He is talking about somebody else. 

Mr. Wilkes. Talking about the purchaser, if you please, 
sir. 

The Court. I did not hear your remarks. , 

Mr. Wilkes. I said that he is talking about the purchaser, 
if your Honor please. 

Mr. Ricketts. What went on between the purchaser at 
that time has no bearing on his comparison. 

Mr. Wilkes. I am perfectly willing that it go out. 

The Court. Very well. 

By Mr. Wilkes: 

Q. What was the sales price of this property that you just 
described as comparable to 56, 58, and 60 G Street, and 625 
Delaware Avenue?—A. The sales prices was $7,950. 

Q. What was the date of the sale, please?—A. April 25,1949. 

Q. April 25, 1949?—A. Yes. i 

Mr. Ricketts. What property was that that you are com¬ 
paring? 

Mr. Wilkes. Comparing it with 56, 58, and 60 G Street. 

Mr. Ricketts. I understand. Which piece is he comparing 
on 56,58, and 60 G Street? 

Mr. Wilkes. The property involved in this comparative sale 
[Tr. 271] that is involved in this contract, Mr. Ricketts. I 
will show it to you right here. 

By Mr. Wilkes: 

Q. What further property did you consider in your com¬ 
parative sales, sir?—A. 316 H Street, Southwest. 

Q. 316 H Street?—A. Yes, lot 451. 
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Mr. Wilkes. That contract has been marked as Defendant 
Wilkes’ Exhibit No. 34. 

(Document referred to was marked “Defendant Wilkes Ex¬ 
hibit No. 34,” for identification.) 

By Mr. Wilkes: 

Q. Now, Mr. Jefferys, to your personal knowledge of the 
sale of this comparable property, is it helpful to you in deter¬ 
mining the fair market value of any property involved in this 
case?—A. Yes, sir. 

Q. What property?—A. This is very similar to 615, 617% 
Delaware Avenue, known as Parcels 469, 470, and 471—very 
similar to that property. 

Q. You have already described the property in this case. 
Describe the parcel involved in this comparable sale at the 
time of the sale. 

[Tr. 272] Mr. Ricketts. May I make this suggestion, your 
Honor, and this observation? We are having difficulty. Prob¬ 
ably it is our fault. We are having difficulty. Mr. Wilkes goes 
from one piece and then goes to another. We are having 
difficulty in discerning which piece of property involved in 
this taking with which he is making the comparison. It may 
be our fault. 

Mr. Wilkes. I will be happy to slow down. 

The Court. Let him finish. 

Mr. Ricketts. He spoke about 716 Sixth Street and com¬ 
pared them to 56, 58, and 60 G Street. Now he starts off with 
316 H Street, Southwest. And we did not leam until sometime 
later—we thought he was still on 56, 58 and 60—he goes to 
615, 617, 617% Delaware Avenue. If he would describe first 
the property that he is going to make it comparable to, it would 
help. 

Mr. Wilkes. Your Honor please, he has already described 
that. 

The Court. I was able to follow it. 

Mr. Ricketts. I was not able to. 

The Court. Because you are making notes. I understand 
the difficulty. Just go a little slower, when identifying the 
property, that is, the comparative sale. 
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Mr. Ricketts. I do not mean that as a criticism. 

Mr. Wilkes. I know you do not. 

The Court. Gentlemen. 

Mr. Ricketts. I am sorry. 

[Tr. 273] Mr. Wilkes. Pardon me. 

The Court. Go a little slower when identifying the prop¬ 
erty, that is, the comparative sale and the property to which 
it is being applied until these gentlemen get it in their notes. 

By Mr. Wilkes: 

Q. Please state the address of the comparable which is not 
involved in this case?—A. 316 H Street, Southwest. 

Q. And to your personal knowledge of the sale of 316 H 
Street, Southwest, was it helpful to you in determining the fair 
market value of what properties in this case?—A. 615 First 
Street, Southwest. 

Q. Parcel 471?—A. Parcel 471. 617 Delaware Avenue and 
617% Delaware Avenue. 

Q. Which are Parcels 470 and 469, respectively?—A. That is 
right. 

Q. Did you have personal knowledge of the condition of this 
property on H Street at the time of the sale?—A. Yes, sir. . 

Q. Describe it, please?—A. This H Street was a five room 
brick outside toilet with inside kitchen sink. And that is 
about all of the description I think that is necessary. 

Q. And what was the sales price?—[Tr. 274] A. $5,500. 

Q. $5,500. And what was the date of the sale?—A. Decem¬ 
ber 18, 1952. 

Q. December 18, 1952?—A. Yes. 

Q. What was the next sale, sir—state the address?—A. The 
next sale is 1118 Third Street, Southwest. 

Q. 1118 Third Street, Southwest. Do you have that?—A. 
Yes, sir. 

Mr. Wilkes. That contract has been marked Defendant 
Wilkes’ Exhibit No. 35. 

(Document referred to was marked “Defendant Wilkes’ Ex¬ 
hibit No. 35,” for identification.) 
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By Mr. Wilkes: 

Q. Was your personal knowledge of that sale helpful to you 
in determining the fair market valve of any of the properties 
involved in this particular case?—A. Yes, sir. 

Q. Which properties?—A. Well, this house was a six room 
and bath frame house. It compares—it is inferior, but it 
compares to 56,58, on G Street and also- 

Q. One moment, please, 56, 58, and 60 G Street, Parcels 
511-A, 513, and 564, respectively. Now continue.—A. Yes, 
sir. It also is similar, but inferior to 625 [Tr. 275] Delaware 
Avenue. The reason why it is inferior is because it is a frame 
house and these others were brick homes. 

Q. 625 Delaware Avenue being Parcel 465. Now state the 
sales price, sir.—A. The sales price was 87,000. 

Q. $7,000. and what was the date of the sale?—A. March 
23,1950. 

Q. What was the next comparable sale which you consid¬ 
ered—state the address?—A. 488 L Street, Southwest. 

Q. 488 L Street, Southwest?—A. Yes. 

Mr. Wilkes. That contract has been marked Defendant 
Wilkes’ Exhibit No. 36. 

(Document referred to was marked “Defendant Wilkes’ Ex¬ 
hibit No. 36,” for identification.) 

By Mr. Wilkes: 

Q. Now was your personal knowledge with respect to this 
sale helpful to you in determining the fair market value of any 
parcel involved in this case?—A. Yes, sir. 

Q. Which properties?—A. It was similar to 615 First Street, 
617 and 617% Delaware Avenue. 

Q. Parcels 471, 470, and 469 respectively. Were you [Tr. 
276] acquainted with the condition of 488 L Street, Southwest 
at the time of the sale?—A. Yes, sir. 

Q. Describe it, please?—A. It is a five room frame house 
with the outside toilet enclosed and made a bathroom on the 
first floor. It was a frame house. It had no heat whatsoever. 
It wag sold July 21,1954, a little over a year ago at a price of 
$5,100. 
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Q. $5,100?—A. Yes, sir. 

Q. And what was the date of the sale, please, sir?—A. July- 
21, 1954. 

Q. What was the next sale which you considered—the ad¬ 
dress, please?—A. 325 F Street. Southwest. 

Q. 325 F Street, Southwest?—A. Yes, sir. 

Mr. Wilkes. That contract has been marked Defendant 
Wilkes’ Exhibit No. 37. 

(Document referred to was marked “Defendant Wilkes’ Ex¬ 
hibit No. 37,” for identification.) 

By Mr. Wilkes: 

Q. I will ask you, Mr. Jefferys, whether your personal knowl¬ 
edge of the sale of 325 F Street, Southwest was helpful to you 
in determining the fair market value of any of the [Tr. 277] 
properties involved in this case?—A. Yes, sir. 

Q. Which properties, sir?—A. Well, I will have to describe 
these properties. 

Q. Describe it, please?—A. It is a five room frame and 
bath, and it was sold for $6,950. It compares, but is inferior 
to 56, 58, and 60 on G Street, Southwest, and also to 625 Del¬ 
aware Avenue. The difference is that this is a frame home. 
The others were brick. 

Q. 56, 58-A. Although very similar. 

Q. 56. 58, and 60 G Street, being Parcels 511-A, 513, and 
564, and 625 Delaware Avenue being Parcel 465. What was 
the next sale which you considered?—A. 450 Ninth Street, 
Southwest. 

Q. May I have the contract?—A. Yes, sir. 

Mr. Wilkes. That contract has been marked Defendant 
Wilkes’ Exhibit No. 38. 

(Document referred to was marked “Defendant Wilkes’ 
Exhibit No. 38,” for identification.) 

By Mr. Wilkes: 

Q. Now, Mr. Jefferys. was your personal knowledge with 
respect to the sale of this property helpful to you in deter¬ 
mining the fair market value of any of the properties involved 
in [Tr. 278] this case as of January 27, 1955?—A. Yes, sir. 
May I have the contract? 
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Q. Which properties, sir—let me ask you this first. Did 
you have personal knowledge of the description of that prop¬ 
erty located at-A. 450 Ninth Street, Southwest. 

Q. At the time of the sale?—A. Yes, sir. 

Q. Describe it?—A. It is a five room frame house, no heat, 
no hot water, sold for $5,300, and it was similar to 615, 617, 
and 617 j /2 Delaware Avenue. I sold it myself. 

Q. They are Parcels 471, 470, and 469, respectively?—A. 
That is correct. 

Mr. Raffel. What was the date of that sale? 

The Witness. July 6, 1950. 

By Mr. Wilkes: 

Q. What was the next sale which you considered, sir—the 
address?—A. The next sale was 917 Virginia Avenue, South¬ 
west. 

Q. May I have the contract?—A. Yes, sir. 

Mr. Wilkes. That has been marked Defendant Wilkes 
Exhibit No. 39. 

[Tr. 279] (Document referred to was marked “Defendant 
Wilkes’ Exhibit No. 39,” for identification.) 

By Mr. Wilkes: 

Q. Now, Mr. Jefferys, was your personal knowledge of the 
sale of 917 Virginia Avenue, Southwest helpful to you in ascer¬ 
taining the fair market value of any of the properties involved 
in this case?—A. Yes, sir. 

Q. You have personal knowledge of the description of this 
property involved in this sale at the time of the sale?—A. That 
is right. 

Q. You were the salesman, sir?—A. Yes, sir. I sold all of 
these properties up to this point. 

Q. Describe it at the time of the sale, please?—A. This is a 
house, a 12.8 foot house, five rooms and bath, no heat except 
there was a small space heater that was inadequate in the din¬ 
ing room, and it was sold November 23, 1951, for a price of 
$10,500. The house needed repair at the time it was sold, and 
was sold under—with the purchaser understanding that—and 
it is a very small house. Virginia Avenue is a little better street, 





probably, than Delaware Avenue and G Street, but it does— 
the house does compare with those houses, 56, 58, and 60 on 
G and 625 Delaware Avenue. 

Q. Being Parcels 511-A, 513, 564, and 465, respectively?— 
[Tr. 280] A. That is right. 

Q. What further sale did you consider, sir—the address?— 
A. Well, 629 Delaware Avenue, which is identical to 625 Dela¬ 
ware Avenue. 

Mr. Wilkes. Just a minute, please. That contract is 
marked Defendant Wilkes’ Exhibit No. 40. 

(Document referred to was marked “Defendant Wilkes’ Ex¬ 
hibit No. 40,” for identification.) 

By Mr. Wilkes: 

Q. Does your personal knowledge of the sale of 629 Delaware 
Avenue—was it helpful in your determining the fair market 
value of any of these properties involved in this square?—A. 
625 is an identical house. 

Q. 625?—A. Yes, Delaware. 

Q. Which is Parcel 465?—A. Right. 

Q. Do you have personal knowledge with respect to the con¬ 
dition of 629 which is comparable at the time of the sale, sir?— 
A. Yes, sir; they are both identical houses, both these same 
size and same lots. Sold for $7,950 on September 7, 1949. 

Q. What further sale did you consider?—A. The house next 
door to it which is 627 Delaware Avenue, [Tr. 281] Southwest. 
The price—was sold September 6. 1949, at a price of $7,950. 

Mr. Wilkes. Just one minute, please. 

Mr. Ricketts. Give me that date again, please, Mr. Jefferys. 

The Witness. September 6, 1949. And that contract- 

Mr. Wilkes. That contract is Defendant Wilkes’ Exhibit 
No. 19, for identification. 

By Mr. Wilkes: 

Q. Now, Mr. Jefferys, you have just testified with respect 
to comparative sales on 627 and 629 Delaware Avenue and you 
compare it to 625 Delaware Avenue. Are these houses in this 
photograph, 625. 627, and 629 Delaware Avenue respec¬ 
tively?—A. That is right, sir. 
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Q. What further sale did you consider?—A. Well, I had a 
contract on 720 First Street Southwest. That is in this case. 
It was sold May 2, 1951, for a price of $7,950, to A. Melvin 
Jackson. 

Q. Do you have personal knowledge of the sale?—A. That 
is right, sir. 

Q. That is actually involved in this case?—A. That is right. 
That is the original sales contract. 

Mr. Wilkes. That is in evidence as Defendant Wilkes’ Ex¬ 
hibit No. 10. 

By Mr. Wilkes: 

[Tr. 282] Q. WTiat further sales did you consider, sir?—A. 
That is all. 

Q. That is all you brought with you, sir?—A. Yes. 

# ♦ ♦ * • 

[Tr. 297] (Discussion off the record.) 

Mr. Wilkes. I would like to introduce into evidence at this 
time, if your Honor please, the comparative sales testified to by 
Mr. Carr and the comparative testified to by Mr. Jefferys, with 
the exception of that which was withdrawn by me, relating to 
a comparable sale of Mr. Carr. 

The Court. If there is no objection, I will allow them to be 
'received, but I have not changed my opinion in view of the 
issue in the case. I do not see the necessity of all of that written 
testimony. These witnesses have testified and, apparently, 
there is no question raised about it, what they have said about 
the price that those other properties brought. There has been 
cross-examination. And there may be difference of opinion 
as to the effect and what inferences are to be drawn from these 
other sales, but as to the comparative [Tr. 298] properties 
themselves, there is no dispute, is there? 

Mr. Wilkes. Well, only in this regard, if your Honor please, 
if Mr. Ricketts any time should make reference to anything in 
these contracts, I think that the duration of the benefit of 
being able to look at the contracts which we have actually had 
marked for identification and offer in evidence at this time. I 
will leave it entirely to your Honor’s discretion. 

Mr. Ricketts. I am not objecting to them going in. 



The Court. As I said yesterday the rule will work both ways. 
You will be offering comparative sales, too. And where there 
is no dispute I do not think we should encumber the record with 
it. And I will concede that this is a very diligent and careful 
jury, but I doubt whether they will refer to those comparative 
sales contracts, because they have heard the testimony of the 
witnesses and they have made their notes, and they know what 
he based his evaluation on. 

Mr. Wilkes. If your Honor please- 

The Court. I will hold the ruling in abeyance. If at the 
end of the case you still want them offered, I will hear your 
request again. 

Mr. Wilkes. There is only one thought that enters my mind, 
if your Honor please, that is with respect to the photographs 
attached to some. The jury have not had the benefit of view¬ 
ing them. You will recall that you withheld them from the 
jury [Tr. 299] pending the offer. 

The Court. If you had offered the photographs of the com¬ 
parative properties separately I would not object to that. I 
think that they might well see those photographs. 

Mr. Wilkes. I think that if they were detached from the 
contracts, if your Honor please, it would be impossible for them 
to actually tie them in with the sale. That was my only point. 
I am perfectly willing to have your Honor withhold his ruling 
at this time and not make any further point at this time. 

* # ♦ # * 

. , • » • 

[Tr. 460] Richard B. Hall, called as a witness by counsel for 
the plaintiff, and having first been duly sworn, took the stand, 
was examined and testified as follows: 

The Court. I think I should state to the jury that all of the 
property owners have not offered their evidence. It is not 
all in. 

You have heard certain property owners, but there are some 
others who could not be here at this time, so counsel for the 
plaintiff will offer testimony by the plaintiff’s witness now, and 
then we will hear from more property owners later. 

You may proceed. 

Direct examination by Mr. Ricketts: 

Q. Please state your full name.—A. Richard B. Hall. 
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[Tr. 461] Q. What is your occupation or business?—A. I am 
in the general real estate, mortgage loan business, and do con¬ 
siderable appraising. I make no attempt to be a real estate 
salesman or broker except as incidental. 

In the last two or three years I spent the majority of my time 
appraising. 

Q. Over what period of time does that cover?—A. I have 
been in some phase of the real estate business all my life, over 
35 years, real estate mortgages, the title business, and abstracts, 
certifying titles, and appraising. I have never done anything 
else. 

• • • « • 

[Tr. 464] Mr. Ricketts. I might state to the Court that this 
witness will testify as to only four parcels, 237 and 238, and 
249 and 250; the others coming under the category of settled 
or directed verdict. 

The Court. Very well. 

Mr. Wilkes. Is it my understanding that this witness is 
not going to testify with respect to any of my properties? 

Mr. Ricketts. I didn’t say that. 

Mr. Wilkes. Square 586 and Square 643. 

Mr. Ricketts. He is now testifying as to Square 585, sir. 

Mr. Wilkes. Might I ask at this time, if your Honor please, 
[Tr. 465] whether or not that is the case? 

The Court. Well, certainly, you may inquire. 

Mr. Ricketts. Mr. Wilkes, Mr. Hall only appraised in 
Square 585. 

The Court. Are some of your properties in 585? 

Mr. Wilkes. Excuse me. My properties are all in Square 
586 and Square 643. 

The Court. Then he will not testify as to your properties 
at this time. 

Mr. Wilkes. Thank you, sir. 

• *. # * # 

[Tr. 467] Then I checked sales, to get an idea of what this 
type of property was selling for, looked up the record and 
ascertained when the present owner got title. If it was in 
a reasonable length of time, or was back quite a ways. 


1 


30 


I particularly checked all these sales records to ascertain 
if there had been one of these speculative sales, that is, where 
property is sold to someone- 

Mr. Wilkes. If your Honor please, I will object at this 
time, unless this witness has personal knowledge of sales; and 
I object to any general characteristic that might be applied 
indiscriminately to one parcel or the other. [Tr. 468] In other 
words, if your Honor please, I object to a general characteriza¬ 
tion that might affect my client in this case, unless Mr. Hall 
has personal knowledge of what he speaks, and then I should 
ask that he confine his statement to his own personal knowl¬ 
edge with respect to a specific parcel. 

Mr. Ricketts. May it please the Court, I think that Mr. 
Hall has personal knowledge of this general area, and he is 
describing what he saw down in this general area, which he 
used in connection with his evaluation of this property. 

Now, with respect to Mr. Wilkes’ statement about having 
personal knowledge of these sales, and all, I think your Honor 
has already ruled on that, particularly in view of the South 
Carolina case, which says that a witness may go to the record, 
the public record, and use them to determine his valuation, 
what he finds there, to determine his valuation. 

Mr. Wilkes. May I be heard on this point, if your Honor 
please? 

The Court. I wonder if it is necessary for us to spend time 
on it. 

I will instruct the jury now that it is their duty, when the 
time comes, for them to determine the character of this whole 
territory and all the surroundings, everything that bears on 
the value which you have to determine, and comparative 
sales, sales of comparative property, will be a matter that you 
will consider, and you will have to determine the character 
of the sales. 

[Tr. 469] I will not go into more detail at this time, but you 
will not be prejudiced in your minds by any general descriptive 
terms that the witnesses may use. 

If they use the expressions “slum area,” “blighted area,” 
or if they use the term “speculative sales,” I don’t know what 
they may use, or what others may use, don’t let that influence 




you. They may characterize it that way, but it is the con¬ 
dition of the property that you must determine, regardless 
of their characterization of it, or it will be for you to determine 
what effect you are to give to sales, if they are honest sales 
between willing buyers and sellers, not under compulsion. 

You will consider that, and you will not be prejudiced 
against any sale because somebody has referred to it as a 
speculative sale; if it is a sale that helps you to determine 
the market value of the property, you will consider it without 
reference or characterization in general terms. 

Do you wish to argue any further? 

Mr. Wilkes. I agree with your Honor wholeheartedly. If 
there is any question, however, in Mr. Ricketts’ mind, I should 
like to make it perfectly clear that the law is, as I understand 
it, and always has been in this Court, that if this witness does 
not have personal knowledge of the sale, that settlement 
was made pursuant to the contract, if he does not have personal 
knowledge of the description of the property involved in the 
comparable [Tr. 470] sale, at the time of the sale, then he may 
testify that he considered a sale of a certain address, but may 
not state the sales price. 

If your Honor please, the law is clear on the point that 
that would be entirely incompetent and hearsay. 

I respectfully submit that there is no issue with respect to 
the law on that point, and I should like to cite the case 
in our United States Court of Appeals of Hannan versos the 
United States. 

Mr. Ricketts. If your Honor please- 

The Court. Let’s not argue academic questions. When the 
problem arises, I will give it a decision. There is no reason to 
rule on it now. 

* * • * • 

[Tr. 482] A. Well, I had made quite a study of sales, and 
inspected the property that was in those sales. I endeavored 
to talk with someone who was a party to the transaction in 
each case- 

Mr. Wilkes. If your Honor please, I will object to any 
hearsay statement of what someone else told him, if your 
Honor please. 
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The Court. That objection will have to be sustained, if 
it is insisted on. 

Mr. Wilkes. Absolutely, if your Honor please. 

The Court. The witnesses who testified for the property 
owners- 

Mr. Wilkes. Not mine, if your Honor please. It is Mr. 
Ricketts’ position to object with respect to testimony of any 
other property owner, not mine. It is not a part of my case. 

The Court. I had not completed my sentence. 

Mr. Wilkes. Pardon me, your Honor. 

The Court. The witnesses, as I recall, for the property 
owners testified that they determined the price paid from the 
stamps. 

[Tr. 483] Mr. Wilkes. Yes, sir. 

The Court. And of course that is permissible. 

I hope counsel will not require the bringing in of records, 
if reputable witnessesses testify as to what they discovered 
from the records. 

We generally allowed that in these other cases. 

If counsel insist upon it, if there is a valid dispute as to some 
properties and sales, and the records are required to determine 
it, they will have to be brought, of course. 

Mr. Wilkes. If your Honor please- 

The Court. Hearsay evidence will, if objected to, be ruled 
out. 

Mr. Wilkes. If your Honor please, I don’t desire to extend 
the time of the trial of this case. 

The Court. I know. 

Mr. Wilkes. But I must insist, with respect to my own 
property owners, that the witness be confined to personal 
knowledge with respect to sales price on any sales, in view of 
the fact that it would be totally incompetent, in spite of the 
fact—even in spite of the fact that he might produce any 
revenue stamps. We all know that any trust which was already 
on any piece of property and was assumed by the purchaser, 
would not be reflected in the revenue stamps, if your Honor 
please. 

The Court. Well- 

[Tr. 484] Mr. Ricketts. I object to this sort of reasoning. 
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I don’t intend to permit this witness to testify as to anything 
hearsay, and I am abiding by your ruling on that; but he cer¬ 
tainly has a right to testify as to any records that he has, any 
public records that he has gone into. They have done it. 

Mr. Wilkes. We have not, sir. 

Mr. Ricketts. You gave the values as to stamps, revenue 
stamps. 

Mr. Wilkes. We absolutely did not. 

The Court. I have ruled on the only pending objection. 
Proceed. 

By Mr. Ricketts: 

Q. Mr. Hall, don’t make any reference to what someone else 
told you concerning this, and adhere strictly to the records and 
what you discovered with respect to the comparables. 

Mr. Wilkes. If your Honor please, I will object to Mr. 
Ricketts’ instruction on the basis that it is the basis of the wit¬ 
ness’s personal knowledge that actually governs in this case. 

The Court. I think so. 

Mr. Ricketts. Your Honor ruled? 

The Court. I think so. Proceed. 

The Witness. In explanation, I will not use any hearsay, 
the only thing that I have—things that I have confirmed, that 
I know about from talking to a party to the transaction, and I 
[Tr. 485] make my own inspection of the records, and I know 
about revenue stamps, and things of that kind. 

Mr. Wilkes. Now, if your Honor please, the witness has just 
stated that he is going to testify with respect to what someone 
else told him, and I respectfully object to him testifying to 
hearsay. 

The Court. Objection sustained. Proceed. 

By Mr. Ricketts: 

Q. Now-A. Well, I examined a lot of sales, and I had 

a long list of them, and I know’ other witnesses are going to use 
them. I generally was familiar with the market price paid for 
various types of properties in these various squares that I ap¬ 
praised. 

There was one particular sale, right across the street, in 
Square 587, that was a frame house on the comer that had 
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more—as many rooms as this. It also had an English base¬ 
ment with cement floor, in much the same condition as this. 

I knew the man that lived there, knew the details of his 
purchase. 

I used that sale as a property about as near comparable to 
this as any I could find. 

That was a property at No. 230 G Street. It is Lot 816, 
Square 587. That was purchased by a Mr. Pannell, who was 
living in it at the time this redevelopment process went on. 
[Tr. 4S6] I used that as a sale. 

I have a number of other sales of frame houses, and I know 
other Government witnesses will, too, but I was familiar with 
the market and the prices asked, and I made every effort to 
be sure my information was reliable, and to confirm it. 

Mr. Ricketts. May I have your Honor’s indulgence a mo¬ 
ment, if your Honor please? 

The Court. Very well. 

(There was a brief pause.) 

By Mr. Ricketts: 

Q. That property that you referred to across the street as a 
comparable, did you get your information from the records 
on that, public records?—A. I got it both from the public rec¬ 
ords and from Mr. Pannell himself. He bought it in February 
of 1950. 

Q. What did the records show the price of that property to 
be? 

Mr. Wilkes. Object, if your Honor please. 

The Court. Then, the Court’s ruling will be this, on all these 
matters: 

If you ask that the records be brought here and the records 
confirm what this witness said, the charge, the cost of produc¬ 
ing the records of proof will be assessed against the client that 
requires it. * 

Mr. Wilkes. If your Honor please, if the records were [Tr. 
487] brought here and showed Internal Revenue stamps for X 
dollars and cents, it wouldn’t prove anything. It would prove 
absolutely nothing, for the reason that unless this witness has 
personal knowledge that no trust was assumed by the purchaser. 


35 


Further, I submit, your Honor, that he must have personal 
knowledge as to both the description and the condition of the 
comparable sale at the time of the sale, in order to compare it 
to this property involved in this case as of January 27,1955. 

Now, our United States Court of Appeals has stated that 
that is a prerequisite, if your Honor please, and I must insist 
upon it. 

The Court. He may testify as to what the stamps were on 
that deed. 

By Mr. Ricketts: 

Q. Do you have that information?—A. I do. I was in this 
property. I thoroughly inspected it. I will not use any sale 
that I do not know all the details about. The record of the 
stamps, I have looked at the property, this property was free 
and clear at the time that this man bought it, and I know what 
he paid for it, from his own records, Mr. Pannell’s own records. 
He showed them to me. I know what the stamps showed what 
he paid for it, too. 

Mr. Conn. He can’t say, he can’t testify from Mr. Pannell’s 
records, what Mr. Pannell told him. There can’t be any ques¬ 
tion about that. That is pure hearsay. 

[Tr. 488] The Court. I ruled that you may tell us what the 
stamps were. 

The Witness. The stamps were $4.90, reflecting a purchase 
price of $4,500. 

***** 

[Tr. 494] Q. Did you use any other method of arriving at 
this valuation?—A. Just with the knowledge of various sales, 
general sales in the vicinity, and of this type of property, old 
frame row house of that kind. I compared it with the frame 
row semidetached comer house that I just used, that one across 
the street, which was a much better property in some ways, and 
location, but by comparison, no two properties are alike, and 
I made allowances. I also used the sale of some other row 
houses, frame, in the general area. 

There was property, 1245 Third Street, Southwest, also one 
at 1017 Third Street, Southwest. These were frame row houses, 
which I used the sales of those in 1952 as a comparison. That 
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1245 Third Street is Lot 40, Square 545. It was a two-story 
frame row, with five rooms, and wired for electricity. 1017 
Third Street is Lot 847, in Square 543. That is a two-story 
frame, with five rooms, and electricity, outdoor toilet and water, 
sold in October 1952, and then I had knowledge [Tr. 495] of 
many other sales, but from them and their prices, why, I used 
that as a comparison. 

Q. Were these other comparable sales in the Southwest 
area?—A. Yes, sir; within a few blocks of here. 

Q. Within a few blocks?—A. Yes. 

Q. What was the distance of the two comparables that you 
referred to from the subject properties?—A. Well, these are 
further down the street, on Third Street, from five to six blocks. 

Q. Did you inspect the records in connection with these 
sales?—A. I did. 

Q. Do you know what the revenue stamps were, on the 
records?—A. 1245 Third? 

Mr. Wilkes. Same objection, if your Honor please, on the 
ground of incompetency and hearsay. 

The Cottbt. Objection overruled. 

The Witness. 1245 Third Street, $2.75, reflected a sale price 
of $2,500. 

And the one at 1017 Third Street, the stamps would reflect 
a sale price of $3,250. 

Each of these were just single units. However, they were 
[Tr. 496] for sale as single units. 

By Mr. Ricketts: 

Q. By “single units,” you have reference to the subject 
properties being two units?—A. That’s right. 

Q. But could you compare each one of these comparables 
that you have used to each one of the subject properties?—A. 
Yes. I think 1245 Third Street, that property was not in as 
good condition or as big, and sold for $2,500. 

The one at 1017 Third was wired for electricity and was a 
little bigger house, and it sold for $3,250. 

I think those compare favorably with the two units of this 
property, one of which is smaller and not in as good condition 
as the south one, which was larger and had considerable re- 
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pairing on the inside, plaster repairs, and painting, and so 
forth. 

Q. Now, this question I am now asking you is going to apply 
to all of these comparables that you use, and the question is: 
Do the terms of the purchase price necessarily reflect value?— 
A. Does the purchase price necessarily reflect value? 

I don’t think it does in real estate any more than it would 
with the purchase of a watch. I think lots of times the terms 
reflect the value. Cash is always, cash or its equivalent in 
[Tr. 497] anything is considered to be the prevailing market 
to reflect the value of the thing, either to the user for use, or for 
the amenities he may have to satisfy him. 

Take a price over and above the prevailing price for an item, 
if it is bought for a very small down payment and practically 
all purchase price is represented by installment purchasing or 
payments, why, I think that is another thing. 

I think it is clear from the records and the sales that these 
no down purchase, so called no down cash purchases, reflect a 
higher price than cash sales. They give second and third trusts 
for them that are discounted later on, and I think that this is 
true as can be, the terms influence price, but not unless some¬ 
thing has a value of so much, will sell for its cash or equivalent, 
which is considered to be and is a fair market value of a thing. 
If it sells later for a much greater price for practically no cash 
down, and payments, that price necessarily don’t reflect the 
price, especially when it sells sometime in the same day for one 
figure for cash, and then the next day or the same day it sells 
for a higher figure on terms. 

Mr. Wilkes. If your Honor please, I object to that state¬ 
ment and ask that it be stricken on the same basis that I stated 
before, if your Honor please. If this witness wants to describe 
the neighborhood and factors that actually existed, I have no 
objection; but with respect to what somebody in this area did, 
I object, unless he has personal knowledge of who did [Tr. 498] 
it, and states who did it. 

I represent many property owners here, if your Honor please, 
and I think it would be highly prejudicial for this witness to 
state what people did in general with respect to my particular 
property owners. 
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The Court. The witness was asked a question which can be 
answered only by his theory of the effect of purchase price as 
portraying value, and his answer is only a general theory. 

The objection will be overruled. 

The jury will consider it as his opinion as to the effect of 
purchase price under varying conditions as portraying value, 
market value. 

The Witness. Well, sir- 

Mr. WiiiKEs. If your Honor please, might I request that the 
witness be instructed that when he refers to what anyone does 
or did, that he specifically identify that person, in order that 
the record might be clear with respect to it, and so that it will 
not be an inference which will attach to my clients. 

The Court. Of course, the witness’ theory as to the effect 
of purchase price on value, market value, would have to fit the 
specific properties to which it is applied, or it would have no 
effect. In other words, if the witness’ theory is to be used at 
any time, if you confirm it in your judgment, then you would 
only apply that theory where the conditions warrant, and that 
requires specific proof. 

♦ * * * * 

[Tr. 512] Q. Did you use any other method of arriving at 
your valuation?—A. I used sales. This is a frame house, so 
my other sales of frame houses could be considered. 

I also have the sale of 238 P Street, Southwest, Lot 1, Square 
594, and that is a similar house to this, because it was a semi¬ 
detached house, same as this. This is entirely end of row. This 
is Lot 1, Square 594, if I did not give the legal description. 

It had outside toilet and water, but did not have gas or elec¬ 
tricity. 

I don’t think it was as good a house as this one. 

Q. What did the record show?—A. $2,500, on September 
19, 1951. 

Mr. Wilkes. May it be understood my objection goes to all 
these sales, if your Honor please? 

The Court. Yes. 

By Mr. Ricketts: 

Q. What is the proximity of this comparable you have just 
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used to the subject property?—A. Well, it is within three or 
four, about four blocks, I guess. And then those others that 
I gave, the frame houses, they would be about the same. 

Q. Would they be all in the same-[Tr. 513] A. All in 

the Southwest area, yes. 

• « • • * 

CROSS-EXAMINATION 

• • « * # 

[Tr. 540] By Mr. Wilkes: 

[Tr. 541] Q. What have you to say with respect to the com¬ 
parative sales approach in arriving at fair market value?— 
A. Not much more than I already have said. 

Q. Would you say that it is a fair or a good or an excellent 
approach, or a very poor one, sir?—A. Why, it is one of the 
approaches, one of the three rather accepted approaches, and 
like the other approaches, it depends on how it is used, and 
it is yardstick. It is one of the things that you use to arrive 
at value. 

I don’t think—well, there might be an exceptional case or 
cases, one method, one specific theory, that might prove value 
sometimes, one of the tests proves more value than the other, 
but at best the appraiser does everything he can to get all 
the information he can to apply all these different things as 
a background. It is a most excellent thing in some cases; in 
others, it isn’t the predominant one, as some other things 
might be. 

Q. What would you say with respect to your opinion on it 
in this case, sir, and as related to your testimony?—A. I think, 
in my particular properties, it was a powerful factor. In my 
particular properties, Square 585, one that I considered. 

I think they were helpful in establishing value in some 
cases. I thought that the properties were below the standard 
of the one I was—and I did not let that take from my try¬ 
ing [Tr. 542] to arrive at what I thought was a fair value. I 
didn’t penalize any property, because I compared it with the 
extremely poor one. I took each property on its own merits. 
I didn’t give any value because compared with those that 
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lacked the things it did have, I think I just tried to use good 
judgment. 


[Tr. 543] By Mr. Wilkes: 

Q. Now, with respect to the comparative sales approach, 
do you have personal knowledge of any sales to which you 
have referred, sir?—A. Yes. I testified that I talked to Mr. 
what-you-call-him. 

Q. Just a minute. Answer my question, please, sir. Do 
you have a personal knowledge, were you a party to any of 
the sales?—A. No; I was not. 

Q. Were you a real estate agent as to any of the sales?—A. 
No, sir. 

***** 

Q. Did you have personal knowledge of the description of 
the house involved in the comparable at the time of the 
Bale?—A. I did. I inspected every one of them. 

Q. At the time of the sale?—A. Yes; or when I made—I 
did it this way: I inspected the property when I heard about 
it, and had occasion to examine it. If it was occupied by an 
owner, I asked him what he had done [Tr. 544] to the prop¬ 
erty, what condition it was in when he bought it, and if I 
noticed there had been some new changes or redecorating, I 
asked him who did that, was that done when he bought it 
or did he do it. 

Q. How many instances have you actually called in the 
owner to find out exactly the condition, as I understand your 
testimony—you did not have personal knowledge yourself as 
to the description of any comparable sale at the time of the 
sale—in other words, you were not a real estate agent in any 
case; is that correct?—A. That’s correct. 

Q. Do you own a real estate broker’s license?—A. I cer¬ 
tainly do. Two of them. 

Q. Have you every sold any properties in the Squares with 
respect to which you have testified, sir?—A. No, sir. 

Q. Have you ever sold any properties in Southwest Washing¬ 
ton? 

Mr. Ricketts. Let him answer. 
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The Witness. No, sir; I have not. 

* t * • • 

« 

[ Tr. 579] Thornton W. Owen, called as a witness by counsel 
for the plaintiff, and having first been duly sworn, took the 
stand, and was examined and testified as follows: 

Direct examination by Mr. Ricketts: 

Q. Will you state your full name?—A. Thornton W. Owen. 

Q. Mr. Owen, when you respond to questions, will you 
please hold your voice up, so that I will hear you, please?— 
A. I will try to. 

Q. What is your occupation?—A. I am a real estate auction¬ 
eer and appraiser, part of the firm of Thomas J. Owen & Son. 

Mr. Wilkes. If your Honor please, might I interrupt for the 
sake of understanding whether or not this witness is going to 
testify with respect to my properties, which are contained 
[Tr. 580] in Squares 586 and 643? 

Mr. Ricketts. If your Honor please, these two witnesses are 
testifying to Square 585. 

The Court. Only? 

Mr. Ricketts. Yes, sir. 

• # * ♦ # 

[Tr. 583] Then I went to the trouble of checking on sales 
which had [Tr. 584] taken place in the area. I tried to com¬ 
pare this property with others where sales were being made. 
I classified these sales as to the type of structure. In other 
words, was it a brick house, a frame house, the width of the lot, 
the square foot area in the building, as it affected the value 
of it, the number of rooms that might be in it, what the im¬ 
provements were, whether they had plumbing, light, heat. 

Then I went to the sales themselves and examined the rec¬ 
ords of sales, those I knew about, those I could determine from 
the record what they were sold for, and most of the sales where 
the people were living in the houses, a good many of them, a 
great portion of the houses, were sales where a speculator would 
buy a group of houses- 

Mr. Wilkes. If your Honor please, I object to a general char¬ 
acterization as to what was actually done, on the basis that that 


is not describing a physical condition, but what certain people 
did. 

And I respectfully request that the witness be confined to 
stating who did what, in order that it might not reflect upon 
my client’s property. 

The Court. I understand that this is a very general ques¬ 
tion and a very general answer as to his procedure, and it has 
no effect upon any specific property. 

Mr. Wilkes. I would have no objection whatsoever to his 
description of the neighborhood, the police records, whatever 
[Tr. 585] else there might be, your Honor please, but with re¬ 
spect to what any persons actually did, I wish that to be con¬ 
fined to specific instances, so that it might not be a general 
characterization which would reflect upon my client. 

The Court. I presume an instruction in accordance with that 
request is in order. I don’t know what the witness—what you 
are asking along that line. I didn’t think there had been any¬ 
thing improper about his answer thus far. 

Proceed. And then if you detect something that is objec¬ 
tionable. raise your objection and I will rule. 

Mr. Wilkes. I am perfectly agreeable. 

The WTtness. As I previously said, most of these sales wore 
where individuals would buy a group of houses and then resell 
them, to peddle them out, so to speak, to the four or five occu¬ 
pants of the particular house. The general practice was that 
they would obtain a- 

Mr. Wilkes. If your Honor please, this would seem to infer 
that one of my clients might well have been a tenant prior to 
the time he purchased the house. 

Mr. Ricketts- 

The Court. Is this information that you wish? Can we 
omit this? 

Mr. Ricketts. I wish the information, your Honor, that he 
gathered, which he used to evaluate the subject properties, 
and I think that what he is testifying to, he has used in [Tr. 
586] evaluating the property. 

Mr. Wilkes. Your Honor- 

The Court. I hope the witness understands the nature of 
the objection. 
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Mr. Wilkes does not want his property prejudiced in the 
minds of the jurors by specific instances of things that happened 
that don’t apply to his property. 

The Witness. I don’t know what property he has, sir, 
whom he represents. I am only testifying to Square 585. 

This is a general background of what I found. If I go to 
specific sales, there might be something he was involved in. 
I couldn’t tell you. 

The Court. We will arrive at it when you come to ask 
him about this specific property. You may omit that now. 

The Witness. These properties, as I said, were bought by 
individuals who then obtained them and resold them, obtain¬ 
ing higher first trusts- 

Mr. Wilkes. That is just what I mean, there is someone 
who sells houses within a stone’s throw of where my houses 
sit today. I don’t want that to affect the fair market value 
of my houses, if it were being taken as a part of this case. 

The Court. I see the objection. It is sustained. 

The Witness. What do you want me to talk about? 

The Court. You were asked how you proceeded. 

The Witness. I am telling you what I did do. 

[Tr. 587] The Court. Now, you are getting into detail which 
will have to come- 

The Witness. I will be specific, to give you an illustration, 
sir. 

The Court. Well, now, wait. 

These property owners, these attorneys representing indi¬ 
vidual properties, don’t want to be prejudiced by a recitation 
of specific occurrences. 

The Witness. I can remember a typical occurrence, and 
be specific as to the property, and omit names as to the prop¬ 
erties. 

The Court. We will take that up later as counsel for plain¬ 
tiff approaches those things. It will come up in later order. 
Then I can rule on the question. 

Mr. Ricketts. Do I understand that Mr. Wilkes’ objection 
goes to this witness’s appraisal of properties in Square 585. 
by the general knowledge that he has obtained? 
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Mr. Wilkes. I object, if your Honor please. For instance, 
let’s say that a home owner had a tenant, and he came down 
and beat him over the head and told him he would kill him if 
he didn’t buy the house. Mr. Owen might have knowledge 
of that, but that does not relate to the fair market value of 
any properties of my clients in this case, and I object to it, 
unless it be specifically tied down to any parcel. 

I hope I make myself perfectly clear. 

[Tr. 5SS] The Court. I have just sustained your objection. 

I hope your answer has answered Mr. Ricketts’ question. 

Mr. Wilkes. May I suggest that counsel put a question to 
the witness in order that we go on? 

The Court. I have already suggested that as you come to 
examine specifically about these separate properties, then this 
information might become available, and when the question 
is asked I can rule on it. 

Mr. Ricketts. I intend to proceed that way, your Honor- 

The Court. Very well. 

Mr. Ricketts. —but I think I am entitled to adduce from 
this witness how he arrived at these values, from a general 
observation of the area. 

Now let me point out, your Honor, this fact: Mr. Wilkes 
has been insistently objecting in this case, and he isn’t yet in 
the case. He has no property in Parcel 585. He even jumps 
up before the other property owners do. 

Now, I think that he is out of turn. He should wait until 
we reach his property before he raises any objection to it. 

Mr. Raffel. If the Court please, if Mr. Ricketts is concerned 
only with Mr. Wilkes objecting, may I state for the record 
that I, myself, object, even though I am not directly concerned 
with 585, because this witness is giving an inference of specula¬ 
tion ; whether it exists or not, I am not concerned, but it casts 
over the entire set of properties- 

[Tr. 589] The Court. That is true. What he is saying would 
apply to this whole neighborhood, and any property owner 
that thinks he is affected, or his property may be affected, may 
interpose an objection to an answer to any testimony, because 
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the jury will take into account all testimony when it determines 
the value of the specific properties. 

I am only ruling now that the witness should omit this char¬ 
acterization or information that he was giving as to certain 
character of sales or description of sales, until a later time 
when we are talking about specific property, and then we can 
rule on it. 

By Mr. Ricketts: 

Q. Mr. Owen, you understand his Honor’s instructions. Will 
you now proceed?—A. I took- 

Mr. Wilkes. What is the question pending, if your Honor 
please? 

The Court. What he did, his over-all survey and method, 
in determining the value of the property. 

The Witness. I took each particular sale and examined the 
terms of the sale. In other words, what the trust was, whether 
it was made by a lending institution or loan money, whether it 
was deferred purchase money trust. 

I examined the amount of cash that went into the deal, the 
amount of second trust, the amount of the third trust, if there 
[Tr. 590] happened to be one; the amount of monthly pay¬ 
ments and interest under that loan. 

In most cases they were deferred payment moneys. In some 
cases, second and third trusts. And also in case of some firsts, 
they converted them to what they would be worth in cash, 
figuring, in other words, how long he would have to wait to get 
his money back out, considering the monthly payments. 

In many cases the monthly payments the tenant would make 
would not be sufficient to pay the interest, much less pay on 
the principal. 

***** 

[Tr. 640] Q. Now, proceeding to Parcel 250, that is 216 F 
Street, Southwest, what was the highest and best use that 
could be made of that property?—A. For residential purposes. 

Q. What is the valuation you put on it?—A. $2,750. 

Q. Please state fully what method you used to arrive at that 
valuation.—A. In arriving at the value of this property, I 
compared it to five other similar properties, and also deter- 
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mined what I thought it would cost to reproduce it, for what 
its physical depreciation was, and the value of the land. 

This particular property was a two-story frame building, 
contained six rooms, had a toilet in the yard, and water in 
the yard. Had stove heat, electricity, occupied by a single 
tenant who was paying $27.45 a month at the time I was 
there. The first time I was there, the property was in very 
poor condition. The second time I was there, it was worse, 
because it was vacant. 

Of course. I didn’t penalize it for that, because it had been 
vacated in the meantime for the taking. 

Q. You say you have several comparable sales that were 
used?—A. Yes. sir. 

Q. Without naming all of them, would you name one or two 
[TV. 641] of the prominent comparables that would be appli¬ 
cable here?—A. Well, do you want the addresses of the 
comparables? 

Q. Yes.—A. 347 and ’49 G Street, Southwest. 

Q. Don’t name all of them. Just name a couple that stand 
out as prominent.—A. 812 and T4 Third Street, Southwest. 

Mr. Norris. What? 

The Witness. 812 and 814 Third Street, Southwest. 

By Mr. Ricketts: 

Q. Now, wherein were these comparable?—A. W T ell. they 
were similar size, similar construction, approximately the 
same size lots, similar type of improvements. 

Q. Did you do anything else to arrive at the value with 
respect to these comparables?—A. I determined what they 
sold for—they had sold for. 

Q. Did you go to the records?—A. Went to the records, and 
also inspected the houses. 

Q. You inspected the houses?—A. Yes. 

Q. Did the records indicate what revenue stamps were 
used?—A. Yes, sir. 

Q. From that record and the revenue stamps, can you tell 
us what the house sold for? 

Mr. Wilkes. If your Honor please. I rise at this time to 
[Tr. 642] make an objection. 
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If your Honor please, yesterday I made reference to the 
case of Hannan versus United States, a case in our United 
States Court of Appeals. 

Mr. Ricketts. If your Honor please- 

Mr. Wilkes. May I be heard on this point, if your Honor 
please? 

Mr. Ricketts. I think if you want to be heard, it should 
be away from the jury. 

The Court. Let me ask, you are raising the same point, 
Mr. Wilkes, that you raised yesterday? 

Mr. Wilkes. I would like to spell it out specifically. 

The Court. And you are objecting to the Court’s ruling 
that he can testify as to the stamps? 

Mr. Wilkes. My objection goes further than that, if your 
Honor please. 

In the Hannan case, where evidence was offered to prove 
price- 

The Court. He wants the argument made in the absence 
of the jury, if we are going to argue it. 

Mr. Wilkes. I will be happy to do so. 

The Court. Before spending time on it, I thought maybe 
I could avoid doing so. 

Mr. Ricketts. May we approach the bench? 

The Court. I will ask the jury to retire to the jury room 
[Tr. 643] for a few moments. 

(Thereupon, the witness left the stand, the jury retired 
from the jury box to the jury room, and the following pro¬ 
ceedings were had without the hearing of those in the jury:) 

[Tr. 644] The Court. Now. I first wish to repeat what my 
ruling was yesterday, that this witness or any witness could 
testify as to the stamps that were on the deed of the compara¬ 
tive sale, representing the comparative sale, and could make 
the deduction from that that he made. 

And then if that was questioned and the records had to be 
brought in to substantiate what he said, if it was, if they did 
substantiate his testimony, the cost would be on the challenging 
party. 
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If it was not, of course the costs would be on the other party 
to the testimony. 

Now, then, you are only objecting to that same ruling? 

Mr. Wilkes. May I be heard, your Honor? 

The Court. Very well. 

Mr. Wilkes. If the records were brought down, if your 
Honor please, to reflect the amount of revenue stamps, it would 
nonetheless be hit-and-miss, would be inadmissable. 

The case of Hannan versus United States involved a case in 
which evidence was offered to prove price. The United States 
Court of Appeals for the District of Columbia stated that the 
burden is upon the party who offers such evidence to establish 
as a preliminary fact that the purchase concerning which evi¬ 
dence is offered was made without compulsion, coercion or 
compromise, and I submit that this witness does not have per¬ 
sonal knowledge that that was the fact. 

[Tr. 645] The Court further stated that if the record fails to 
reveal the witness’s qualifications to testify upon the subject, 
and give other than his testimony, the relevancy of such specu¬ 
lative evidence is doubtful, which is a further quote from that 
case, and I submit, your Honor, that counsel—general counsel 
for the Redevelopment Land Agency agreed, in the first case, 
and I can show you the transcript, that that is the law. It 
was ruled out of the first case. I didn’t appear in the second. 

That is the general rule, if your Honor please. It has been 
the only rule that I have ever heard enunciated in this Court. 

Such has been the same experience of my father, who is far 
more experienced than I, not that I rely entirely upon that, 
if your Honor please. 

I feel that this case is very clear and unequivocal on the 
point, that the best evidence of the sale is a party to the sale or 
a party to the instrument, contract, or settlement sheet, and 
any information that this witness might have as to what a 
building association might have in its records is entirely hear¬ 
say, incompetent, and would not be admissible if it were pro¬ 
duced before this Court. 

Stamps do not reflect trusts which might be existing on the 
property at the time of the sale. 
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I am not suggesting for a moment that this witness is trying 
to give any testimony which is in any manner inaccurate, [Tr. 

646] or that if the records were produced it would not show 
exactly the stamps which he has stated were on there. I am 
certain it was. 

But that is not the law, and I respectfully submit that it is 
entirely incompetent, irrelevant and inadmissible, and I must, 
in behalf of my clients, who have produced evidence by men 
who actually have personal knowledge, and I submit the law 
must be met with respect to their witnesses also. 

The Court. Do you wish to be heard? 

Mr. Ricketts. If your Honor please, the Hannan case is 
clear to everybody. The Hannan case referred to a case in 
which a property owner and the Government were involved. 
It held that the obligation was upon the person testifying to 
show that there was no coercion in this case at all. 

Now, it went further. It didn’t go to the price, except that 
it said that the agreed price between the Government and that 
property owner, which was not in the case, was inadmissible. 

It is in the same category as compromise in damage cases. 
You cannot come in, in a damage case, and say- 

The Court. Let me ask a question: Were they discussing 
comparative sales? 

Mr. Wilkes. They were specifically discussing comparative 
sales and comparative sales approach. 

Now, it is very true that this case, in this case they also con¬ 
sidered the question with respect to the admissibility of a [Tr. 

647] sale which actually involved the sale to the taking au¬ 
thority of a piece of property. 

They also considered that. 

Right at the beginning of what I read to your Honor, the 
Court stated, “Assuming the admissibility of the evidence,” 
and some other talk about comparative sales, if your Honor 
please, that is another issue which confronted this Court, but 
I respectfully submit that the law is clear, and it would be 
reversible error to admit it. 

The Court. I interrupted Mr. Ricketts to ask a question. 

You may proceed. 
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You agree, do you, that it was speaking of comparative sales, 
not the specific property? 

Mr. Ricketts. But a comparative sale in which the Gov¬ 
ernment of the United States and a property owner were 
involved, outside of the litigation, the condemnation. It was 
something which was settled between the Government and a 
property owner, and it was rejected for that reason, that it 
was inadmissible. 

The Court. Let me ask you this: Do you claim that there 
is any exception to the general hearsay rule when you come 
to talk comparative sales? 

Mr. Ricketts. Yes, sir; I do. 

The Court. What is that exception? 

Mr. Ricketts. That is a South Carolina case, which defi¬ 
nitely says that a witness can go to the public records and 
[Tr. 648] discover from those records information which he 
could predicate a value on, by comparison. 

Mr. Wilkes. If your Honor please, this is the United States 
District Court- 

The Court. Just a minute. 

Mr. Ricketts. Judge Parker, in the Fourth Circuit, I do not 
have that case with me. your Honor, but I will be glad to 
bring it in. 

The Court. Have you finished? 

Mr. Ricketts. Yes, sir. 

The Court. Now, Mr. Wilkes, proceed. 

Mr. Wilkes. I haven't read the case to which Mr. Ricketts 
referred, but I have read this case in our United States Court 
of Appeals for the District of Columbia, and they specifically 
state that it is hearsay testimony, and refer to it as irrelevant. 

The Court. Now, I can look at this problem. This witness 
is called to give his opinion as to the value of the property that 
is being taken, and he does so. Then you.proceed to ask him 
what he based it upon. You might have stopped with his 
opinion and allowed the other side to cross-examine, but no 
matter whether you go into it or the other side goes into it. 
if he is asked “What do you base it upon?”: “Well, one is the 
reproduction cost and the depreciation basis, another is com¬ 
parative sales basis,” and he has a right to testify that [Tr. 640] 


from knowledge which he had of the community and other 
properties, and what the properties sold for, he based it partly 
upon sales of comparative properties. 

Now, then, if either side, if you, in direct, or on cross-exami¬ 
nation, if he is asked, and an objection is interposed, the hear¬ 
say rule will apply. He can’t tell here in Court, to establish 
the sales price of any property, what somebody else told him 
it was. The hearsay rule would require that the person having 
first-hand knowledge testify. 

I do, however, feel that if the witness is asked “What did you 
base it upon, and how did you get your information as to com¬ 
parative sales,” if he goes specifically into price, he can say, 
“Well, I based my opinion of that sale on my information as to 
that sale, on the stamps that appeared on the deed,” and if the 
amount of stamps on the deed is a matter of importance and 
that is objected to, and first-hand information is required on 
that, then I think the Court is justified in announcing the rule 
that I did, that that is a matter of record, counsel could satisfy 
themselves without taking the time of the Court, but it is cus¬ 
tomary practice for a Court to say, as to a matter which is of 
record, and counsel can satisfy themselves regarding it, if there 
is an issue and it is disputed, the party that requires the proof 
must pay for it. unless as I outlined. 

Mr. Wilkes. Of course, if your Honor please, if he had per¬ 
sonal knowledge of the sales price and need not look to [Tr. 
650] revenue stamps, he would first have to, under the Hannan 
case, testify that he had personal knowledge of the sale, per¬ 
sonal knowledge that settlement was made pursuant to the 
contract, and personal knowledge that it was a free and willing 
sale involving no compulsion upon either seller or purchaser. 

So I think it is clearly immaterial, if your Honor please, 
whether or not we are dealing with stamps here or not, by 
reason of the fact that it is my understanding that this witness 
does not have such personal knowledge, was not either a party 
to that contract or actually an agent involved in that sale who 
was present at the time. 

Is that correct, sir? 

The Witness. Yes. 

Mr. Raffel. May I be heard? 
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The Court. If Mr. Wilkes has finished. 

Mr. Wilkes. Yes. 

Mr. Raffel. Is it my understanding that the Court will 
permit the witness to testify as to the amount of the revenue 
stamps on the conveyance? 

The Court. Yes. 

Mr. Raffel. Well, may I humbly suggest, that that would 
permit the witness to do indirectly what the Court has said 
as announcing that he may not do directly, because if he may 
testify as to the amount of revenue stamps, if the Court please, 
he, in effect, is testifying as to the price of the sale upon [Tr. 
651] which he is basing his opinion, and although I can’t cite 
any law, I don’t believe that anybody should be permitted to 
do indirectly what he cannot do directly. 

Mr. Conn. May I be heard? 

The Court. Let us keep in mind, gentlemen, it is no issue 
in this case what some other property outside the case sold for. 
The issue here before the Court and the jury is the credibility 
to be given. I am not questioning any witness’s honesty, but 
the weight, the worth, and you have a right to ask him “How 
did you arrive at that; did you take account of this matter 
and that matter and the other matter?” And he may say, 
“Well, I knew of a sale of a property across the street.” And 
then you can ask, or anybody can ask, “How did you acquire 
your information regarding that sale?” 

And it is just a matter of what credibility can be given then 
to his testimony. 

Mr. Raffel. If the Court please—sorry. 

The Court. If we had in issue here and the direct issue was, 
what did that comparative property sell for, then certainly the 
rules that you are championing, Mr. Wilkes, would apply. 
They would have to bring somebody who knows and has first¬ 
hand information, but I do think the witness can say what he 
did to base his information on. It is his information. Then 
it is up to the Court and jury to rule on the worth of the 
testimony. 

Mr. Raffel. On that point, if your Honor please- 

[Tr. 652] Mr. Conn. Let me make a point, if your Honor 
please. 
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I think I have to disagree with your Honor, most respect¬ 
fully. 

I think the crux of this whole case is contained in this 
Hannan case, on that one statement. I think the Court appar¬ 
ently is overlooking it, because, in the first place, as cited in the 
case, the burden is upon the party who offers such evidence to 
establish as a preliminary fact before anything can be gone 
into further, that the purchase concerning which evidence is 
offered was made without compulsion, coercion or compromise. 

In other words, first we have got to establish that it is a sale 
that can be compared. 

Then, and then only, can you go into the question of whether 
he fou,nd from the stamps, whether he found it from anything 
else, in other words, first, you have got to establish that it is a 
free sale, let’s call it that. 

Then, and then only, can you go into the question of whether 
or not the source of his information, the stamps, or talking to 
people, hearsay, and so forth, but until that is established, then 
the Court cannot go into the question as to where he found his 
particular information, and that is from our highest Court of 
Appeals, and I respectfully submit it governs the law in this 
particular case. 

Mr. Ricketts. If your Honor please, may the Government 
be heard on that new point? 

[Tr. 653] The Court. Certainly. 

Mr. Ricketts. We are not contending that this witness has 
personal knowledge. He hasn’t the personal knowledge. He 
would not know whether there was coercion or anything else 
in the case. All that he knows is that he has gone to the public 
records, he has gone to all manner of records, and he has found 
certain information. 

Upon that information which he gathered from these rec¬ 
ords, I then asked him wherein and how he used that to arrive 
at his valuation. 

There is no onus on the Government to prove that there was 
not coercion and all that sort of thing. 

That isn’t what the Hannan case says, in the question I am 
asking him. I am asking him how he arrived at his expert 
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opinion as to value, what was the premise, what did he use to 
arrive at it. 

The Court. And if he answers “By comparative sales, by 
knowledge which I gathered regarding sales of similar proper¬ 
ties.” and stops there, that- 

Mr. Ricketts. That’s it. 

The Court. That is the end of it. 

Mr. Wilkes. I have no objection whatever to that, if your 
Honor please. 

Mr. Ricketts. Just a minute, if your Honor please. 

The Court. But when you go into detail, if you make a 
[Tr. 654] specific issue of it, then the usual rules of evidence 
apply. 

Mr. Ricketts. I understand that, your Honor. 

The Court. And of course the law which Mr. Conn read 
is the law r of the case, and nobody disputes it. but it has to be 
a free sale, or this Court would not take testimony as to an 
auction sale or tax sale or something of that kind. 

Mr. Ricketts. That’s right, your Honor. 

If your Honor please, associate counsel for the Agency would 
like to say something, if your Honor would see fit. 

The Court. Very well. 

Mr. Brown. Your Honor, I submit that the Hannan case 
refers specifically and exclusively to sales which were attempted 
to be brought in which were made to the United States; in 
other words, to the condemnor. 

The principle of law that was read by Mr. Conn and Mr. 
Wilkes stated that the burden is upon the party who offers such 
evidence. 

Now, such evidence refers back, and we must read the entire 
case, to the opening statement that “evidence was offered to 
prove the price which was paid by the United States, following 
the negotiation and purchase for some of the parcels other than 
those of appellants, which constitute the site of the War De¬ 
partment Building,” and so forth. 

I submit that this case does not have anything to do specifi¬ 
cally with the law regarding comparable sales generally, [Tr. 
655] that only those which were made to the United States 
were involved. 


However, the Circuit Court, the Fourth Circuit Court, I sub¬ 
mit, has handed down the leading decision in 1953 or ’54,1 am 
not sure which, in the South Carolina case, and I regret to say 
that that we do not have with us, but before your Honor rules 
on it I wish we could have an opportunity to submit that case 
and have your Honor read it. 

The Court. Very well. But if this case is as broad as coun¬ 
sel for the property owners contend, this Court would be bound 
to follow that. 

Mr. Brown. That is correct, your Honor. 

Mr. Wilkes. Now, if your Honor please, I will start reading 
where he left off: “assuming the admissibility of the evi¬ 
dence”—in other words, the Court said: “Assuming that it is 
admissible for property owners to come in and say ‘Look, the 
Government paid so much money for another parcel of land 
prior to the time they filed the case,’ ” they say “assuming the 
admissibility of the evidence,” then they go into the—“the 
burden is upon the party who offers such evidence to establish 
as a preliminary fact that the purchase concerning which evi¬ 
dence is offered was made without compulsion, coercion, or 
compromise.” 

And they assume the admissibility of that type of evidence 
and discuss comparable sales. 

[Tr. 656] The Court. I understand. 

Mr. Raffel. May I suggest, if the Court would want to take 
a mid-morning break, we have the library on the next floor 
here- 

The Court. I don’t think it’s necessary, because certainly 
all counsel agree that the only comparative sales have to be 
free sales. 

Mr. Ricketts. That’s right. 

The Court. To use a brief term. 

Mr. Ricketts. That’s right. 

The Court. Now, when a witness is asked what was paid for 
the property, “How did you arrive at your information as to 
what you say was paid for it,” he could say, “Well, I based it 
upon the stamps.” 

Then it’s just a question of cross-examining there. 
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I don’t think these cases are worth a digression into a separate 
trial upon comparative sales. I don’t think you can. 

If either side wishes to offer and rely upon comparative sales, 
then you will have to meet the requirements of the rules of 
evidence on that point. 

Mr. Wilkes. If your Honor please, we have done just exactly 
that. 

The Court. I know you have. 

Mr. Wilkes. There are three approaches to value. One 
might very well say that it is not important enough to try to 
[Tr. 657] get to what it would cost to erect a new* building, if 
your Honor please, or what you might end up with if you tried 
to capitalize the building, but they are three, the three ap¬ 
proaches that experts rely on, if your Honor please, and it is of 
the utmost importance with respect to my clients that the 
Court adhere to the law as the Court understands it. 

Mr. Raffel. Just for more information, am I correct in as¬ 
suming, then, that the Court rules that the comparative sales 
evidence, that such evidence as might be adduced as to com¬ 
parative sales would be inadmissible, unless it conforms with 
the Hannan case, as advocated by Mr. Wilkes? 

Mr. Ricketts. That isn’t what he says. 

The Court. I haven’t examined that case. I am basing my 
opinion upon the well-established law for condemnation pro¬ 
ceedings and the well-established rules of evidence. 

Mr. Raffel. Then, if that be so, so that our procedure may 
be clarified, I would suggest, or I am asking that if this witness 
attempted to testify as to comparative sales for which he, num¬ 
ber one, has no personal knowledge, and number two, is testi¬ 
fying from records, and number three—excuse me—does not 
know whether it is a free sale, such testimony would thereupon, 
upon objection, be stricken by the Court from the record, and 
the jury instructed to disregard the sale—am I correct? 

The Court. Yes. 

[Tr. 658] Mr. Raffel. Thank you, sir. 

The Court. If counsel wish to go into the details, counsel 
for plaintiff, as to other sales, sale of other properties than 
those involved- 


Mr. Ricketts. I haven’t attempted to do that, your Honor. 
I don’t intend to do that, under the rule. 

What I intend to do—pardon my interruption. 

The Court. That’s all right. 

Mr. Ricketts. What I intend to do is simply to establish, 
from this witness, how he arrived at a valuation of $5,000. 

Now, he is qualified as an expert. What good would it be to 
bring him here- 

The Court. Well, now, be specific. If you ask him about 
comparative sales and he says in a general way, the Court will 
permit that; but if you go into detail- 

Mr. Ricketts. I don’t intend to do that, your Honor. 

The Court. Very well. And if, when you approach specific 
details, if an objection is interposed, until he has shown or met 
the requirement that it must be a free sale, that would have 
to be done. 

As I see it, gentlemen, there is no disagreement about the law. 
This case doesn’t change anything. 

Mr. Ricketts. Your honor- 

The Court. We have allowed a rather liberal practice here. 
In other cases, there were no objections, as I recall, this issue 
[Tr. 659] was never specifically raised, as it has been raised 
here. 

Mr. Wilkes. Yes, your Honor, specifically raised and the 
same thing argued. Your Honor ruled on our behalf, and the 
sales price testimony was not admitted in that first case, and 
counsel for Redevelopment Land Agency conceded that that 
was the law. I can specifically point out the page, if your 
Honor should suggest that I do so. 

Mr. Ricketts. If your Honor please, do I understand your 
Honor is precluding me from asking this witness whether or 
not he went to public records, how he- 

The Court. No. 

Mr. Ricketts. I thought not. 

Now, having found $5.20 worth of revenue stamps on the 
record in the Recorder of Deeds Office in the District of Co¬ 
lumbia, is he now precluded from saying how, in his expert 
testimony, how he arrived at the valuation from those revenue 
stamps? 
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Is your Honor precluding me from doing that? 

The Court. No. I have ruled that you can do that and 
he could answer that far, but if the other side says, before 
he answers, “We want to know whether this was a free sale,” 
before the testimony comes in, then either you would have 
to show it or they would be allowed to cross-examine. 

Mr. Wilkes. Certainly, if your Honor please, it would be 
not admissible until they actually show that. 

[Tr. 660] Mr. Ricketts. Will you wait a minute until I fin¬ 
ish? 

Mr. Wilkes. Excuse me. 

Mr. Ricketts. Then in that event, your Honor, if you so 
rule that this witness has to show personal knowledge that it 
was a willing purchaser and a willing seller, all the elements 
that go in with it, there is no point in asking him how he ar¬ 
rived at his value from the records. 

The Court. That is apparent, but that argument does not 
justify an overruling of the well established rules of evidence. 

I will have to compare the decision by Judge Parker and this 
case, to see if there is any exception, but this case makes no 
difference that it was a sale to the Government, the same prin¬ 
ciples apply. 

Mr. Ricketts. That is where I think we differ, your Honor. 
I don’t think the rule in the Hannan case goes on all comparable 
sales. It only goes to the comparable sale that was used in 
that case, which was a sale directly from the owner to the Gov¬ 
ernment of the United States, which, in that case, was the 
Army, Army War Department. 

They said they couldn’t use that as a comparable sale until 
they could show that this owner was a willing seller. 

The Court. And that would apply in this case. Mr. Ricketts. 
You have conceded that. 

This witness cannot base his opinion upon forced sales. 

Mr. Ricketts. Of course not, your Honor. Of course he 
[Tr. 661] cannot. 

The Court. Now, if he bases his opinion, if you bring out 
“What did you base your opinion on?” the other side have a 
Tight to investigate that and cross-examine regarding it, and 
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if it doesn’t meet the test, why, it will be excluded from the 
jury. So why go through that? 

Mr. Ricketts. I understand your Honor’s ruling. 

The Court. Did you have something else? 

Mr. Wilkes. Not unless your Honor should desire that I re¬ 
fresh your recollection with respect to your ruling in the first 
case, if your Honor please, and the fact that it actually applied 
to all comparables, and that counsel for Redevelopment Land 
Agency conceded that the rule in the Hannan case did apply 
to comparable sales: 

“Mr. Clarke. I agree with counsel provided they follow the 
Hannan case, Hannan versus United States, which we have 
been citing, which is, when they bring in other properties, 
their witnesses must prove and make a showing that the compa¬ 
rable sales on which he is relying, he has personal knowledge 
of the fact that it is a free and willing sale. That is the Hannan 
case right in point, your Honor. 

“Mr. Brown. If the Court please, I agree with Mr. Clarke 
on the ruling in the Hannan case.” 

That is page 1099. 

Mr. Ricketts. District Court No. 3433? 

[Tr. 662] Mr. Wilkes. January 13, 1955. 

The Court. I am glad to know that that was my ruling, 
because that is the way I see it now, and I had forgotten. 

Mr. Brown. Your Honor, may I say that is a correct quo¬ 
tation, but I would like to state for the record that my views 
of the law have changed since the first case. 

Mr. Conn. Apparently the Court has not. 

Mr. Brown. I had not read the South Carolina case at that 
time. 

The Court. We will take a five-minute recess. 

(There was a brief recess.) 

Mr. Conn. If your Honor please, at this time I want to 
move that with respect to the testimony of Mr. Hall as to 
comparative sales, the objection at that time was also made 
timely by Mr. Wilkes, and I don’t think we have had a chance 
to read this case, and under the circumstances I ask that Mr. 
Hall’s testimony as to comparative sales be struck. 

Mr. Ricketts. In what respect? 
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The Court. As to comparative sales. 

Mr. Conn. Yes. 

Mr. Ricketts. You mean where he quoted the price? 

Mr. Conn. Yes. 

Mr. Ricketts. I think that rule can go to both of these 
witnesses, Mr. Owen and Mr. Hall. 

The Court. I was hesitating. I wanted to recall just what 
[Tr. 663] Mr. Hall said. He said that he was allowed to 
testify as to the amount of stamps. 

Mr. Conn. That is right. 

The Court. And he did not, I don’t remember that he said 
he was informed of his own knowledge that they were free 
sales. 

Mr. Ricketts. May I make this suggestion, that you with¬ 
hold your ruling w’ith respect to Mr. Conn’s motion until we 
have an opportunity to present the decision in the Fourth 
Circuit by Judge Parker, in which he holds that that is an 
exception to the hearsay rule? Will you withhold your rul¬ 
ing on that? 

The Court. Yes: I will. There is no hurry about it. 

Mr. Conn. I understand that your Honor has ruled before 
that you would follow the law in the District of Columbia 
and not the law in an outside jurisdiction. 

The Court. Yes; I have said so. 

Mr. Conn. Under the circumstances. I think the motion 
should be granted at this time, and the jury instructed when 
they return to the box. 

The Court. There is no harm in delaying it until counsel 
have had a chance to examine that other case and present it, 
if there is anything more to be said about that, but you now 
have a rule which I will adhere to as to this witness, and I 
would say this about the motion, in any event that proper 
instructions should be given to the jury as to the testimony 
regarding comparative sales, and what they can give credit 
to, [Tr. 664] what is creditable evidence. 

Mr. Wilkes. If your Honor please, that evidence has already 
gone in over my objection. I, respectfully submit it would be 
highly prejudicial not to strike it at this time. 


The Court. I will give counsel an opportunity to produce 
the other case, and at a proper time before the case is submitted 
to the jury, I will give a ruling on the motion and proper 
instruction. 

Mr. Norris. May it please the Court, I appreciate the objec¬ 
tions that have been made in connection with the parcel which 
I represent. I wish to join in them, and of course I only want 
to ask, if I understand correctly, that the ruling is that the 
witness will not be allowed, upon objection, to testify as to 
the amount of stamps on the deed. 

The Court. Until he has testified that it was a free and 
willing sale. 

Mr. Norris. Thank you, your Honor. 

The Court. You may call the jury. 

(The jury returned to the courtroom, being seated in their 
respective juror chairs, the witness resumed the witness stand, 
and the following proceedings were had in open Court:) 

[Tr. 665] By Mr. Ricketts: 

Q. Mr. Owen, with reference to Parcel 250, did you complete 
your testimony on the condition of the property?—A. I believe 
I did state what the condition was; yes, sir. 

Q. You completed your testimony respecting the methods 
used to arrive at your valuation?—A. Yes. 

Q. I believe you gave a valuation of $2,750.—A. That is cor¬ 
rect. 

Mr. Ricketts. I have no further questions, your Honor. 

The Court. Very well. 

# # • * # 

[Tr. 714] William M. Throckmorton, called as a witness 
for the plaintiff, and having first been duly sworn, took the 
stand and was examined and testified as follows: 

Direct examination by Mr. Ricketts: 

Q. State your full name, please.—A. William M. Throck¬ 
morton. 

Q. What is your occupation?—A. General real estate busi¬ 
ness and appraisal work. 

Q. How long have you been so engaged?—A. Since 1922. 

Q. All of that time has been in the District of Columbia?— 
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A. The District of Columbia and the metropolitan area, includ¬ 
ing Montgomery County, Prince Georges, St. Mary’s, [Tr. 715] 
Charles; and portions of Virginia. 

***** 

[Tr. 731] Q. Did you use any other method of procedure?—A. 
Yes. I used a comparison with other similar properties, some 
of which I am familiar with the sales of. through the records; 
and a couple of others that I happen to have personal knowl¬ 
edge of. that I actually sold myself, which I considered very 
comparable to this particular property. 

Q. Now, those that you have no personal knowledge of, you 
are prepared to testify to, if called upon; is that correct?—A. 
From the records; yes, sir. 

Q. And digressing a little, Mr. Throckmorton, what did you 
do in connection with this area to prepare yourself to evaluate 
this property?—A. I made a complete study of the entire area, 
which covers, in the letter of transmittal here, some 12 to 15 
pages, which includes the topography of the land, the schools, 
transportation facilities, streets, sidewalks, utilities, nature of 
the inhabitants of the area, availability of markets, stores—in 
other words, familiarized myself generally with the entire lo¬ 
cality and investigated over two hundred properties that had 
been sold over a period of the past five years, a good many others 
that were offered for sale, talked with some builders that were 
remodeling properties in the Southwest area, [Tr. 732] and 
made an inspection of them, and so forth. 

Q. In this particular square 5S6, what were the type of peo- 
' pie that were in that square?—A. These were all colored peo¬ 
ple. 

Q. Now, coming back to your personal knowledge of sales, 
which you used as comparables, will you name them, please?— 
A. It was only on very rare occasions that I ever went out of 
the immediate area down there for a comparable sale, and the 
only reason that I am bringing these in is because I happened 
to sell two of them personally, and they are located at 1335 and 
1337 Wiley Court. Northeast, which is between 13th and 14th, 
and H and I. There were two very similar buildings, both of 
them being four-room brick row, but they were in better con- 
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dition than the Brown’s Court properties. They were sold for 
SI,000 each, on March 23, 1955. 

Mr. Conn. May we get that date? I just didn’t catch it. 

I wish you would speak up. 

What was the date? 

Mr. Ricketts. What was the date of this transaction? 

The Witness. S2,000—$1,000 each. 

The Court. The date. 

The Witness. Sorry. March 23, 1955. 

By Mr. Ricketts: 

Q. There are no comparable- 

Mr. Conn. If your Honor please, I move at this time that 
[Tr. 733] be stricken, for this reason: He testified that he saw 
this property in 1952. At that time—I mean ’53. And at 
that time he made a valuation, but didn’t see the property in 
’55. because it was demolished. Yet he is using a comparison 
approximately five months after the taking date, and using a 
piece of property outside the area. 

I respectfully submit that that comparison should be 
stricken. 

The Court. The objection is overruled, because I under¬ 
stand the witness is testifying as to an appraisal which he 
made at the time he saw it, but he has been bringing it down 
to the date of the taking. 

His appraisal, for the purposes of this case, has to be of 
course as of the date of taking, and his appraisal as of that 
date is based upon what he saw at the time of the original 
investigation. 

Mr. Raffel. If the Court would indulge me, this particular 
so-called comparative sale to which he is referring was two 
months after the date of the taking. Well, it was March 23d, 
the date of the taking was January . 27th, it’s approximately 
two months subsequent to the date of the taking. 

How that, under any circumstances, could be utilized by 
the witness to have formulated a fair market value as of 
January 27, two months before, I submit, if the Court please, 
it could not be. We are precluded by January 27th. That is 
the cut-off [Tr. 734] date. 

385253—56 - 5 




The Court. Your logic is perfectly sound, but he is testify¬ 
ing now as to the value of this property on the date of taking, 
and he is supporting the judgment which he gives now as to the 
value on that date by things that he has learned since that 
date. • 

Proceed. 

There is one other, since the motion is to strike, the other 
ground was not mentioned, but you have not yet shown 
whether or not this was a free sale. You will have to show 
that, or the motion will be sustained. 

Mr. Ricketts. If your Honor please, I don’t think I am 
obliged to do that, in view of the fact that he has had personal 
knowledge. 

Now, if he did not have personal knowledge- 

The Court. He might have personal knowledge of a sale 
forced in some way. 

Mr. Ricketts. I didn’t hear the last part. Forced, you say? 

The Court. His knowledge may be personal, but it may be 
knowledge of a sale that had to be made for some reason or 
other. 

Unless it is a perfectly free sal e 

Mr. Ricketts. I will ask him that question, your Honor. 

By Mr. Ricketts: 

Q. Was this a sale between a willing purchaser and a [Tr. 
735] willing seller, neither one being compelled to buy or sell?— 
A. Entirely so. The property was owned by an estate for 
which one of the larger banks in town were trustees, and they 
took approximately six months to decide whether they were 
going to take this offer or not, and the purchaser was entirely 
willing and free. 

The Court. Very well. 

By Mr. Ricketts: 

Q. Now, Mr. Throckmorton, do you have any other com¬ 
parable sales which you have personal knowledge of?—A. Yes; 
I do. I have two here that I consider comparable to this prop¬ 
erty. 

Q. Before you recite them, you have personal knowledge of 
these?—A. These came off of the record. 
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Q. Well, you have no more of personal knowledge?—A. No. 

* * # * * 

[Tr. 736] By Mr. Ricketts: 

Q. Now, going forward to Parcel 452, which is 624 Second 
Street, Southwest, when did you inspect that property?—A. 
July 15,1953, on or about that date, Mr. Ricketts. 

These are the dates of these appraisals. All these prop¬ 
erties were not inspected on that particular date, but it 
was all within a period of three weeks to thirty days of that 
time. 

Q. What was the condition that you found that property 
in on the date of your inspection?—[Tr. 737] A. It was a very 
old property, but it had had better care than its neighbors’. 
It had a Anchor fence around the front yard, and the owners 
had improved it to some extent inside, but it was far from 
being in sound condition. The windows and doors were out of 
line, roof sagged, floors were rough, and plaster was soft under 
the paper. 

Q. Did you make a later inspection of this property, Mr. 
Throckmorton?—A. Yes; on February 8, 1955. 

Q. That was shortly after the taking?—A. Shortly after 
the taking date. 

Q. What condition did you find the property in then?—A. It 
was approximately the same condition, with natural wear and 
tear of two more years on it, but we made no change on the 
valuation, due to the length of time that had elapsed. 

Q. What is the highest and best use that could be made of 
this property?—A. Single family residence. 

Q. Did you arrive at a valuation?—A. Yes, sir. 

Q. What w r as that valuation?—A. $4,250. $1,100 for the 
land and $3,150 for the house. 

Q. Will you describe the method that you used in arriving at 
this valuation?—A. Yes, sir. We examined the house, meas¬ 
ured it, gave it [Tr. 738] $6.25 a square foot for the number of 
square feet, and took 55 per cent depreciation on it, due to the 
fact that it was cleaner than most of them that we went in, and 
had been kept in better condition. 

Q. Did you break it down into building and land value?— 
A. Yes, sir. 
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Q. Would you state what that is, please?—A. Yes. I gave 
it to you, sir. SI,100 for the land and S3,150 for the improve¬ 
ments; a total of $4,250. 

Q. Now, did you use any other method to evaluate it?—A. 
Yes, sir. I took what I considered as near as possible compara¬ 
ble sales to it. 

Q. Do you have any personal knowledge of any of those 
comparable sales?—A. Other than examining the record and 
the stamps on the deeds. 

Q. You have no other knowledge? 

Mr. Wilkes. I object. 

Mr. Ricketts. What did he say? 

The Court. Proceed. 

By Mr. Ricketts: 

Q. You have these comparables available in case anyone 
wishes to ask you about them?—[Tr. 739]—A. Yes; I have 
them right here. 

• • ♦ * * 

[Tr. 749] By Mr. Ricketts : 

Q. Now, Mr. Throckmorton, proceeding to Parcel 465, the 
same inspections apply as to this property as the others?— 
A. Yes, sir. 

Q. When you inspected them in July of ’53, what was the 
condition? First describe, and then give the condition.— 
A. This is one of the three houses in Southwest Washington, 
Mr. Ricketts, that we never were able to get inside of. The 
only information we had on that was from the outside appear¬ 
ance of it and the information that we got from the neighbors 
next door. If they were ever there—we went there probably 
a dozen times, but never were able to get in while it was occu¬ 
pied. 

Q. Do you know what the highest and best use that [Tr. 750] 
could be made of it was?—A. Single family residence. 

Q. What valuation did you put on it?—A. We put a valua¬ 
tion of $6,050. $950 for the land and $5,100 for the improve¬ 
ments. 

Q. What method did you use to arrive at this $6,050?—A. 
Well, the only thing we could do there, Mr. Ricketts, was to 
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take the description of the house from the people living next 
door, who said it was similar inside to the one that they were in, 
and give it the same measurements. It was identical with the 
house next door. What the interior condition of it was, I don’t 
Know, except from what we were told. 

Q. Did you observe the exterior condition?—A. Yes. 

14 . What was that condition?—A. It was fair. 

Q. Proceeding to Parcel 469-A. Yes, sir. 

Q. The same inspections apply here?—A. Same time. 
Again in February of ’55. 

Q. What was the condition of this property?—A. It needed 
extensive repairs in order to remain sound. The exterior brick 
work was in fair condition, some pointing up had been done to 
the rear of the premises. There was evidence of termites in 
the door jamb between the living room and the [Tr. 751] 
kitchen, floor joists were weak, walls were damp, paper was 
coming off. 

Mr. Raffel. Mr. Throckmorton, you are reading and I am 
writing. Would you start back there? 

The Court. He wishes you to go a little slower. 

The Witness. Yes, sir. 

Mr. Raffel. Start with the door jamb. 

The Witness. Do you wish me to start at the beginning? 

Mr. Raffel. Just at the point you were talking about the 
door jamb. 

The Witness. The floor joists were weak, the door jamb 
between the living room and the kitchen had evidence of ter¬ 
mites, walls were damp, and the paper was dropping off the 
same. 

By Mr. Ricketts: 

Q. Now, what was the highest and best use that could be 
made of this property?—A. Single family house. 

Q. What did you evaluate this property as?—A. $2,850. 
$1,000 of which was assigned to the land, and $1,850 to the 
house. 

Mr. Ricketts. May I have your indulgence just a moment, 
your Honor? 

(There was a brief pause.) 


By Mr. Ricketts: 

Q. Mr. Throckmorton, will you reexamine your folder [Tr. 

752] there on that value, please?—A. That Parcel 469? 

The Court. Yes. 

The Witness. That is correct, the figure I stated. 

By Mr. Ricketts: 

Q. Have you described the condition of this property?— 
A. Yes. 

Q. What method did you use to arrive at this valuation?— 
A. The same method that I employed on the other single family 
houses, measured the house, assigned a reproduction cost rate 
to it. less depreciation, plus the value of the land, and also we 
considered comparables I felt were justified. 

Q. You have no personal knowledge of those comparables?— 
A. Other than the record, no. 

Q. Did you describe the utilities? It had a toilet?—A. It 
had water in the kitchen, outdoor toilet, electricity and gas, 
and was heated by stoves. 

0. Now, progressing to 470. which is 617 Delaware Avenue, 
Southwest-A. Yes, sir. 

Q. The same inspection dates apply here?—A. Same inspec¬ 
tion dates. 

Q. And will you please describe the property and its condi¬ 
tion?—A. It was a two-story row brick, four rooms, built [Tr. 

753] sometime prior to 1900. Stove heat, electricity and gas, 
outdoor toilet, hydrant in the back yard, roof had been painted 
recently when we first inspected it. Plaster cracked under the 
paper, floors rough, rear brick work had been pointed up. Ap¬ 
proximately half of the rear yard had been covered with con¬ 
crete at the time we were there. 

It was basically, compared with a lot of those houses, it was 
sound compared to a good many of the others. It had no 
modernization. 

Mr. Raffel. I can’t hear you, Mr. Throckmorton. 

What did you last say? 

The Witness. I am sorry. It seems to me that I am shout¬ 
ing, from up here. 

I said it was a basically sound house compared to a great 
many of them in the Southwest area. 
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Mr. Raffel. Thank you, sir. 

By Mr. Ricketts: 

Q. When you refer to stove heat, what do you mean?—A. 
They have these little stoves in there that bum either wood or 
coal. They dump a shovelful of coal in there and throw a few 
pieces of kindling in and heat it. 

Q. What is the highest and best use that could be made of 
this property?—A. Single family house. 

Q. What is the valuation that you arrived at?—[Tr. 754] 
A. $3,450. $1,000 for the land and $2,450 for the house. 

Q. What method did you use to arrive at this valuation?— 
A. The same as I used on all of the other houses, reproduc¬ 
tion cost less depreciation, and comparable sales. 

Q. Now, going forward to 471, Parcel 471, the same inspec¬ 
tions apply here?—A. Yes, sir. 

Q. And the same rule applies that you did not penalize the 
owner when you saw it after January 27, 1955?—A. No, sir; 
the original appraisal made in 1953 stood. 

Mr. Raffel. In other words, the inference that there was 
vandalism in these places—is that the inference—when he 
inspected them in February 1955? 

The Court. I don’t know. 

The Witness. Some of them there was, some of them had 
not been. Some had been completely vandalized. Some of 
them were still occupied. 

The Court. How about this one, 471? 

The Witness. My notes say it was occupied and no change 
in the condition from the previous appraisal. 

The Court. Very well. 

By Mr. Ricketts: 

Q. Now, will you describe this property and set forth its 
condition, the utilities and toilet facilities?—A. It was a two- 
story row brick, four rooms, condition [Tr. 755] fair to poor. 
Stove heat, electricity and gas, water in the kitchen, outdoor 
toilet. The floors were rough and weakened, plaster was 
rough and scaling. The second floor walls were damp in spots. 
It was a very old small property and in need of extensive 
repairs. The rooms were small and dark—hard work to im¬ 
prove at any worthwhile cost. 
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Q. The highest and best use would be?—A. Single family 
house. 

Q. And the valuation you placed on it?—A. $2,900. $1,000 
for the land and $1,900 for the house. 

The Court. You have covered all the parcels that he is to 
testify to? 

Mr. Ricketts. I have one more, your Honor, which will 
take considerable time to go into. 

The Court. Very well. 

There is a pending matter that I wish to give attention to, 
unless there is some objection to doing it at this time. 

Mr. Conn made a motion, you will recall, that I strike the 
testimony of Mr. Hall given yesterday, as to comparative 
values of certain properties, and I think I should give the 
jury an instruction at this time, in view of the discussion that 
we have had as to the law. 

I have examined both cases that counsel cited, the case by 
the Court of Appeals of this District, and the case from the 
Fourth Circuit, the opinion delivered by Judge Parker, [Tr. 
756] and it confirms, to my mind, the ruling that I have made. 

In view of the ruling, I feel that the jury should be instructed 
that before they can consider the testimony of Mr. Hall as to 
comparative sales, that part of his testimony which gave costs, 
prices paid for properties, should not be considered by you, 
unless you are satisfied from the evidence in the case that those 
were free sales between willing sellers and willing buyers, under 
no compulsion. 

I do not recall that Mr. Hall testified that they were such 
sales. If he did. your recollection, if your recollection is that 
he did, then you may consider that. Otherwise, you should not 
consider those prices. 

You will recall that he was testifying as to the comparative 
sales merely to support the value which he placed upon the 
property that is in controversy here in this case. 

One of the methods that an appraiser uses in placing a 
value on the disputed property is to investigate comparative 
sales and use that information to help him, and the worth of 
this testimony must be determined by you as to the justification 
which they had in that method, and I have to tell you, as a 
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matter of law, that when exact prices are given for comparative 
properties, you must first be satisfied that those were free sales 
between willing buyers and purchasers, before you can consider 
that price. 

Mr. Raffel. If the Court please, I believe Mr. Ricketts 
[Tr. 757] conceded, I believe it was right before lunch, as with 
Mr. Owen, Mr. Hall’s comparative sales in no instances was 
he able to testify from personal knowledge, and therefore, your 
Honor’s recollection is correct. In no instance did Mr. Hall 
state that they were free sales, and accordingly I humbly re¬ 
quest the Court to instruct the jury that they have no informa¬ 
tion from which to determine free sales from Mr. Hall’s testi¬ 
mony, and thus, therefore, must disregard it. 

Mr. Conn. That is my recollection, he had no personal 
knowledge of any sales. Everything he testified was from 
records. I believe it was conceded by Mr. Ricketts right before 
the lunch hour. 

Mr. Ricketts. May I be heard, your Honor? 

The Court. Yes. 

Mr. Ricketts. In order that the record might be clear, the 
Government goes on record as objecting to all of the motions 
made by counsel for the property owners with respect to the 
subject matter, that is, the introduction of comparable sales 
and prices paid as testified to by Mr. Hall. But of course to 
take exception to your Honor’s ruling, under the Rules of Civil 
Procedure, that is not necessary, but I want the record clear 
that my objection to the motions is made. 

The Court. Very well. The record will so show, and I think 
the jury is sufficiently informed, in view of what I have said. 

[Tr. 758] I will return this volume. 

Mr. Wilkes. Might I take up one point very briefly? 

The Court. Yes. 

Mr. Wilkes. I would like to offer in evidence at this time, 
if your Honor please, the comparable sales of my witnesses 
with respect to which your Honor specifically will recall that 
they testified they did have personal knowledge of the sales, 
that they had personal knowledge it was a free sale and invovled 
a purchaser and seller, neither of whom was under compulsion. 
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They have been marked for identification, if your Honor please, 
and I now offer them in evidence. 

The Court. Very well. The record will so show. 

If there is no objection, they will be received. 

Mr. Ricketts. If Mr. Wilkes is referring to exhibits marked, 
I think, 1 to 9, the contracts of sale, I have no objection. 

The Court. Very well. 

Mr. Wilkes. I am not referring to those. Those are all in 
evidence. 

I am referring to the ones which go up to approximately 44, 
which have been marked for identification, and which I now 
offer at this time. 

(Defendant Wilkes Exhibits Nos. 15 to 20, inclusive, and 32 
to 40, inclusive, were received in evidence.) 

♦ ♦ ♦ ♦ ♦ 

[Tr. 827] Q. Now, Parcel 488, did you make any inspection of 
it on or about January 27,1955? 

A. Yes, sir. 

Q. When was that?—A. Beg pardon? 

Q. When was that?—A. When was it? 

Q. When did you make your last inspection?—A. Around 
January of 1955. 

Q. Prior to the taking?—A. Prior to the taking; yes, sir. 

Q. Now, will you describe this property and tell what its 
condition is, as of January, the last inspection?—A. It was a 
stucco frame two-story house, five rooms, and had an Areola 
hot water heating plant in it, electricity and gas, water in the 
kitchen, and an indoor toilet on the first floor. 

The condition was fairly good. It had an Anchor fence 
around the front and side of the lot, Bricktex over the front of 
the house, stucco over the side and rear main, metal over the 
rear extension. The roof was repaired extensively in 1952, 
owned-occupied at the time of the inspection. 

Q. What was the highest and best use that could be [Tr. 828] 
made of it?—A. Single-family house. 

Q. What valuation did you put on it?—A. $3,900. $1,250 
for the land, $2,650 for the house. 

Q. What method of approach did you use to arrive at that 
valuation?—A. The same method, Mr. Ricketts, of reproduc- 
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tion cost less depreciation, and also the consideration of as near 
comparable sales as were available. 

Q. You had some comparables?—A. Yes. I had compara¬ 
ble sales. 

Q. You are ready to testify if you were to be called upon as to 
those comparables?—A. Yes, sir. 

* * * ♦ * 

CROSS-EXAMINATION 

* ♦ # # * 

[Tr. 891] By Mr. Wilkes: 

Q. Now, Mr. Throckmorton, with respect to Parcel 452, you 
have no personal knowledge of any sales which you consider 
comparable; is that correct, sir?—A. Parcel 452? 

Q. Yes, sir.—A. Yes. 

Q. Do you have personal knowledge of any sale which you 
consider comparable? And by personal knowledge, I mean 
a sale that you conducted, you were a party to, or conducted, 
and had first-hand information, not hearsay information.— 
A. No, sir. I have the record and transfer from the Court 
House, not only on the other sales, but this one, too, but I didn’t 
personally make- 

Q. You don’t have personal knowledge with respect to 
whether or not that involved a willing purchaser and willing 
seller, personal knowledge, sir?—A. I would assume that in 
this- 

Mr. Conn. I object to any assumption, your Honor. He 
[Tr. 892] either had personal knowledge or he didn’t have per¬ 
sonal knowledge. He can’t assume. 

Mr. Wilkes. I think I am entitled to a direct answer to my 
question, if your Honor please. 

The Court. Yes, you are, but it wasn’t quite—one of the 
difficulties here, the Court has to rule, and there are different 
counsel presenting different views. 

I will ask the witness to answer it directly. 

The Witness. That is to be a yes or no answer? 

The Court. Yes or no, and then qualify it, if you wish to 
qualify it and make it clear. 
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The Witness. I would like very much to qualify that, sir, 
because I don’t think it is a fair question. 

By Mr. Wilkes: 

Q. I will repeat the question: Do you have personal knowl¬ 
edge of any sale that is comparable to 624 Second Street—and 
when I say personal knowledge, personal knowledge that it was 
a free and willing sale, and first-hand knowledge of that sale, 
sir.—A. No. 

Q. All right. 

* * » t t 

[Tr. S99] (Following the retirement of the witness and the 
jury from the courtroom, the following proceedings were had 
in open Court:) 

[Tr. 900] The Court. It must be apparent to counsel by this 
time that we have a condition here in this case that was not 
developed to the point that it has been in this case, in the former 
case. 

It seems to me that—I am making these remarks with this 
point in view: If counsel have requests for charges, I would 
like to have them before the end of argument. I want to have 
time to consider them and refer them to opposing counsel. 

It seems to me that possibly the thing that you are dealing 
w T ith to too great an extent, in my opinion could be better han¬ 
dled by a proper charge to the jury. 

Now, I am back to the jury, and the statement I started to 
make. 

It seems to me, from the evidence here, that you have a 
peculiar market in this case. 

I said “peculiar market”- 

Mr. Wilkes. Peculiar market? 

The Court. Different. 

Mr. Wilkes. Market? 

The Court. Yes. 

Mr. Wilkes. I couldn’t quite hear you. 

The Court. When I say “market,” generally we all think of 
open, free, universal markets. I think it is perfectly clear 
here—and you see why I didn’t want to discuss this before the 
jury, but it has been brought out sufficiently, I think, [Tr. 901] 
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by the evidence—that there may be no general market for that 
property as of the time of taking; there was no general market. 
You couldn’t talk about a market for any of this property 
down there as you would talk about a market for other property 
here in the city. 

Now, that does not mean that there is no market. The jury 
has to consider what the market was. There must be enough 
evidence offered here to show that there was a limited and 
special market. 

***** 

[Tr. 904] Mr. Ricketts. May I address a point of inquiry to 
the Court: 

In referring to the market, the peculiar market, may I inquire 
if your Honor is thinking in terms of the entire Southwest area, 
or are you concentrating it down to this one little Area B of 
taking? 

The Court. That is the point, and shouldn’t it be—isn’t 
there a peculiar market for this area that does not obtain else¬ 
where? And if there is a market, if there are people, if the 
economic conditions of this country are such that there are 
people who are willing to go in there and pay what would be 
more than the market price in normal conditions- 

Mr. Ricketts. We even have squatters in there, your Honor. 

[Tr. 905] The Court. Yes. 

Mr. Ricketts. But I wanted to go one point further on this. 
I think that any reasonable appraisal, if I were to buy a house 
in Takoma Park or Petworth, as was suggested by the witness, 
he would take the entire surroundings and values in that entire 
particular area, and if it bordered on a lower-value area, then 
he would take that into consideration. 

In other words, I do not think that any expert witness should 
be confined to one given area, because he is taking into con¬ 
sideration the entire area and its influence. 

The Court. Yes; that’s all right for him to do that, but here, 
with the peculiar evidence that you have in this case, this very 
case, it seems to me that there is a problem for the Court in giv¬ 
ing a just charge. 

Mr. Wilkes. May I make a remark, if your Honor please? 
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The Court. Yes. 

Mr. Wilkes. It would appear to me, your Honor, that the 
issue to be determined by the jury is what would the market 
have been on January 27,1955, in the absence of condemnation 
and the effects of it. 

Of course I don’t suggest that it be phrased in those words. 

The Court. If you are all content with that charge, such as 
I have given in the other cases- 

Mr. Ricketts. I am content. 

The Court. That I will give, and there will be no question, 
[Tr. 906] but it seems to me that here there is enough evidence 
to warrant an additional statement that there is some evidence 
of conditions here that people are willing to pay a rental or 
purchase price for some of that property which is above what 
we would ordinarily call the fair market price. 

Now, we all want to be just to these property owners, and 
we have seen a number of cases here where the amount de¬ 
posited will not pay out, and if those are honest citizens and 
they made an honest contract, certainly the jury has to con¬ 
sider it as evidence, and they have to consider that, and the 
argument will be made, and there is a basis for it to be ex¬ 
plained. 

My thought was, an extreme statement would be, if some¬ 
body went down there and bought one of those properties and 
agreed to pay $50,000 for it, and you overheard it and offered 
it here in evidence as a comparative sale, even the jury would 
laugh. 

There is a limit to what you can do along that line. You 
come to a point where you have to stop. It is a question of 
degree. 

But here you have so much evidence in this case of sales 
which counsel for the Government will, and through this last 
witness especially, are trying to show were unsound, and so 
extravagant that it is not to be considered as sound. 

In my prior experience with condemnation cases, they did 
not go as far into comparative sales as you go here. They 
merely offered the evidence, and they leave it to the jury to 
[Tr. 907] determine it, but you are attacking those compara¬ 
tive sales, and then we get involved into tangential issues. 
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Mr. Wilkes. If your Honor please, the very point I think 
your Honor made very clear, unless we actually show this jury 
that the type of sale that we talk about, for $7,950, was a 
bona fide type of sale, and was actually bona fide, and a type 
of deal that was made on the market and would have been 
made on the market, in the absence of condemnation, they 
might very well think that here we brought in this $50,000 
sale. 

And, if your Honor please—off the record. 

(Discussion off the record.) 

But with respect to the comparative sales approach, I make 
no objection on the record with respect to it, but I merely 
state to your Honor it is something that I feel has actually 
possibly been damaging to him. 

The Court. I am glad you speak of it frankly, because I 
think if there is any basis for that observation, it will prob¬ 
ably be corrected by the time the charge is made. 

Mr. Wilkes. I make no great point of it. 

The Court. I did not, of course, mean to do so. I was 
merely pointing out to counsel that I didn’t think we should 
go too far in examining deals and terms of comparative sales. 
If the witness says I considered it, or I didn’t consider it, that’s 
about the end of it, and the evidence as to the comparative 
sales, and to get into details, I think we arc [Tr. 908J going 
too far afield. 

Mr. Conn. I think your Honor has instructed us to pre¬ 
pare charges along this line. I think we should do it and 
submit it to your Honor. 

The hour is late and we are all tired, and I think we should 
do just that. 

Mr. Raffel. Would Friday morning be too late for sub¬ 
mission? 

The Court. No; I’d like to have them tomorrow. I would 
like to know what you want me to say, if anything. 

However, from what you have said, I take it you are con¬ 
tent if I give the usual charge about the market. 

Mr. Ricketts. We would be content. 

Mr. Raffeil. I humbly would say that I would not be con¬ 
tent. I would prefer a charge as the Court has indicated, and 


would like to prepare the instruction and submit it to the 
Court tomorrow. 

The Court. Very well. 

Mr. Brown. May I make this one brief observation- 

The Court. Yes. 

Mr. Brown. The principal reason why the Government 
may seem to dwell on certain sales that are brought in by the 
property owners, is the fact that we have been unable, un¬ 
fortunately, due to lack of personal knowledge on the part 
of our witnesses, to bring in what we feel reflects a second 
[Tr. 909] fact, if your Honor please, for this type of prop¬ 
erty—the sales were maybe for cash, or certainly almost 50 
percent cash, where the sale price was one-half to one-third 
for the same identical property that the property owner’s 
sales price reflects, and by virtue of the fact that we don’t 
have the personal knowledge, the jury has not had the benefit 
of any of those sales, and, if your Honor please, we have 25Q 
to 300 of those sales. 

The Court. Why can you not get that personal knowledge 
through witnesses, first-hand witnesses, as to such sales? 

Mr. Ricketts. They have gone other places. 

Mr. Brown. In most cases it would be impossible, unless 
we could get some real estate broker. 

The Court. You might get a real estate broker. 

Mr. Raffel. I can cite one case, U. S. versus Bullock, which 
says, in 88 Fed. 2d, that difficulty is no substitute for proof 
itself. 

Mr. Brown. I appreciate that. I am not arguing that point. 
I am merely stating that there are really what you might say 
are two mark-downs there, and I’m not trying to say that we 
should not be able to get them in. 

The Court has ruled, and that is the end of that, but for 
that reason I wanted to present the point. 

The Court. I see the difficulty. 
■*#*** 

[Tr. 919] Q. Now, you, in determining the cost of the land, 
vacant, did you have any personal knowledge as to any sales 
of vacant land in Southwest Washington within the last five 
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years, sir?—A. Well, we are back to the same question again. 
I am not personally- 

Q. Answer my question.—A. No; I am personally familiar 
with the- 

Mr. Ricketts. Mr. Throckmorton, answer the question and 
then explain it later, if the Court allows you. 

By Mr. Wilkes: 

Q. I ask you, sir, with respect to the reproduction cost less 
depreciation method, you can theoretically reproduce a new 
house and depreciate it, but you must turn to comparative 
sales in order to determine the value of the land, vacant, be¬ 
cause—well, must you not?—A. Not necessarily so. 

Q. Then how do you do it?—A. Comparable sales are recog¬ 
nized by all appraisal authorities, and where they are a 
guide- 

Q. Let me ask you-[Tr. 920] A. Let me finish, if I may, 

please. 

And a helpful guide in arriving at a final valuation. Sales do 
not govern, comparable sales do not govern the final valuation 
of the property in its entirety. It is one of the methods. 

Q. Now,—excuse me.—A. That’s it. 

Q. Pardon me.—A. That’s all right. 

Q. I am trying to get my questions in as soon after the 
answers as possible, to conserve time, and I don’t mean to 
interrupt you, sir.—A. That’s all right. Go ahead. 

Q. With respect to land, you cannot reproduce land, as you 
reproduce the improvement, can you?—A. No, sir. 

Q. So you much prefer sales?—A. To a great extent, yes. 

Q. Now, I will ask my question again: Do. you have personal 
knowledge as to the sale of any vacant land in Southwest, 
within the last ten years, sir? Can you answer that yes or 
no?—A. The answer to that would be no, but certainly I should 
be entitled to an explanation. 

Q. Explain it sir.—[Tr. 921] A. Because we have investi¬ 
gated the sales of land and properties for sale, and are thor¬ 
oughly familiar-Q. I am not interested in any sale, that is, 

unless you have personal knowledge that it is free and willing, 
and without any compulsion. 

The Court. Yes. 
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By Mr. Wilkes: 

Q. I asked you whether or not you had personal knowledge 
of any sale of vacant land. 

Mr. Ricketts. He answered that. 

The Court. Now, the rule of law, and I have read the deci¬ 
sions that counsel cited and they support that, and it was my 
notion from experience elsewhere, is that a witness may testify 
that he used comparative sales, but he dare not be specific 
and name figures as to specific sales, unless he first qualifies 
that sale as a free sale, and—you see what the rule of law is. 

The Witness. Yes, sir. 

By Mr. Wilkes: 

Q. Now, directing your attention to Parcel 454- 

Mr. Ricketts. Just a minute. 

If your Honor please, when he said that he had no personal 
knowledge, then he asked to explain. 

Mr. Wilkes. The witness asked if he might explain. I don’t 
mean by that, if your Honor please, that I consent to [Tr. 922] 
this witness testifying as to sales of which he has no knowledge 
as to whether or not there was compulsion. 

The Court. No. He has already said that he had, he did 
take into consideration other sales, comparative sales in the 
territory. He has said that. 

Did you want to make any other explanation? 

I thought that was all you wanted to say. 

The Witness. I think that is all, sir, except the fact that 
I am familiar with the pattern of sales, from investigation and 
knowledge of same. 

« • • • • 

[Tr. 1041] Kirk Smith, called as a witness on behalf of the 
Government, having first been duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Ricketts: 

Q. State your full name, please.—A. Kirk Smith. 

Q. What is your occupation?—A. Real estate and appraisal 
business. 


[Tr. 1045] 


* * * • * 

Q. What is your valuation for Parcel 452?—A. 452 or 442? 
Q. 452.—A. $3,900. 

Q. What is the highest and best use that could be made of 
that? 

Mr. Wilkes. I did not get that. 

The Witness. Residential. 

Mr. Ricketts. $3,900, he said. 

The Witness. That is right. 

By Mr. Ricketts: 

Q. Highest and best use?—A. Residential. 

Q. Going forward to Parcel 454, what valuation did you put 
on that?—A. $3,580. 

• * * * * 

[Tr. 1046] 

• • « • • 

Q. Parcel 465.—A. $6,600. 

Q. What is the highest and best use? 

Mr. Wilkes. I do not understand you, sir. 

The Witness. Semidetached dwelling, $6,600. 

The Court. $6,600. 

By Mr. Ricketts: 

Q. Parcel 469.—A. $3,165. 

Q. Will you repeat that, please?—A. Residential. 

Q. Will you repeat the value?—A. $3,165. 

Q. 470.—A. $2,800. 

Mr. Ricketts. May I have your indulgence just for a mo¬ 
ment, your Honor? 

The Court. Yes, sir. 

By Mr. Ricketts: 

Q. 471, please.—A. $2,750. 

Q. And what is the highest and best use?—A. Residential. 
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[Tr. 1081] Thereupon Charles C. Koones, called as a wit¬ 
ness by the plaintiff, and having first been duly sworn, took 
the stand, was examined and testified as follows: 

Direct examination by Mr. Ricketts: 

Q. Please state your full name.—A. Charles C. Koones. 

Q. And your occupation?—A. I am a realtor, with offices 
in the Southern Building. 

***** 

[Tr. 1083] 

***** 

By Mr. Ricketts: 

Q. Now, Mr. Koones, I will only direct my questions to the 
subject properties with respect to highest and best use that 
could be made of them, and as to the value which you arrived 
at. as of January 27, 1955.—[Tr. 1084] A. Yes, sir. 

Q. Parcel 48S.—A. The highest and best use is for residen¬ 
tial home use, and at 720 square feet, the value I placed was 
$4,020. 

***** 

[Tr. 1194] 

CHARGE of the court 

The Court (Wilkin, J.): I wish, first, to commend the jury. 
You have been prompt in attendance, diligent and attentive. 
The Court appreciates your services. I know your jury service 
is a sacrifice, but it is an honored service and a necessary serv¬ 
ice. and you have performed it well. I am sure all counsel, as 
well as the officers of the Court, appreciate your efforts. 

As you know, from painful knowledge by this time, there 
were a number of parcels of land and a number of different 
owners in this case. The interests of the separate owners were 
not always the same, and I wish to emphasize that the rights 
of each party and the value of each parcel is to be considered as 
you would consider them in a case between the plaintiff and 
one property owner alone. Each party is entitled to his day 
in Court, and his interests should not be sacrificed or impaired 
because in the desire for expeditious procedure the interests of 
a number of parties are combined in one trial. I, therefore, in- 
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struct you to give each party and each parcel due and fair 
consideration. 

I am sure also you have by this time obtained painful knowl¬ 
edge of the fact that there are complications in this kind of a 
case where you combine various interests. I wish to thank 
counsel for their efforts to minimize that. That very fact can 
entail repetition, and counsel have tried to [Tr. 1195] expedite 
the procedure and not in any way make the complication worse, 
and I appreciate those services to that end. 

The authority of the plaintiff to take the property involved 
in this case and the propriety of the purpose for which it has 
been taken have been determined and have been graciously 
conceded by counsel for the property owners. You will not, 
therefore, entertain any feeling against the plaintiff because it 
took private property. 

On the other hand, you will not entertain any feeling against 
the property owners because they have asked for a determina¬ 
tion in Court of the fair value of the land taken. 

All of the parties here are here by legal right, and they stand 
on complete equality in this Court. 

It is now the duty of the Judge of this Court to instruct you 
as to the issues which you are to determine, or, in other words, 
the questions which you are to answer, and also to instruct as 
to the law applicable to a case of this kind and the method of 
your procedure. 

Before beginning their deliberations, the jury should ac¬ 
quaint themselves with the written instructions given them by 
the Court, which constitute one comprehensive whole, and 
should be so read and considered by the jury. 

In other words, the instructions are to be applied as a whole 
to the facts of the case, and the jury should consider all the 
instructions together as they relate to the facts. 

[Tr. 1196] The jury is the sole judge of the credibility of the 
witnesses and the weight to be given to their testimony. 

In weighing the evidence of witnesses, you have the right 
to consider their intelligence; their appearance upon the wit¬ 
ness stand; their apparent candor and fairness in giving their 
testimony, or the want of jsuch candor and fairness; their in¬ 
terests, if any, in the result of these proceedings; the proba- 
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bility or improbability of their testimony; their knowledge or 
want of knowledge; the nature, character, and extent of their 
experience, if any; and from these and other facts and circum¬ 
stances in evidence, you will determine the weight you will 
give to the testimony of each of the witnesses who have ap¬ 
peared here. 

Your duties are to ascertain the compensation which should 
be paid to the owners of the parcels condemned by these 
proceedings. 

You are instructed that the land to be condemned is to be 
appraised at its fair market value as of January 27,1955. That 
was the date of the taking by the Land Agency. And you are 
to appraise it with reference to the most advantageous, highest 
or best use or uses to which it could be put. 

By “fair market value” is meant what the property would 
sell for in cash, or in terms equivalent to cash, when offered 
for sale by one who is willing but is not obliged to sell, to one 
who desires but is not obliged to buy. 

The Constitution of this country requires that just [Tr. 1197] 
compensation must be paid for private property taken for pub¬ 
lic use. Your duty in this case is to determine what is just 
compensation for each parcel involved in this case. The law 
has specified a method for determining such just compensation, 
and that is why you have heard so much about market value. 

It defines just compensation as the fair market value. 

If you find from the evidence that there was an actual market 
value, you will use that value to assist you in determining just 
compensation; but even if you should find that there was no 
actual market value, which I consider unlikely, in view of the 
evidence, you would still have to determine just compensation 
by other methods. 

The word “market” does not require proof of a general or 
universal market, such a market as a listed stock might have, 
and other property of a quoted market value. 

The market may be a local restrictive market. 

If you believe from the evidence that there was a demand 
for properties such as those described in this case, it would make 
no difference if you should find from the evidence that that 
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demand was confined to people of a certain income group or 
racial group or other limited classification. 

If you find from the evidence that there was a demand for 
such property, then you will consider the evidence as to sales 
of such property or similar property, in order to determine what 
that market value was. 

[Tr. 1198] As you have been told, the sales which you axe 
to consider must be free sales, that is, sales by willing sellers 
to willing buyers. In other words, the law requires that the 
parties to such sales must not be under compulsion, and it 
requires further that they be informed. 

As stated, you will consider such evidence as an aid in de¬ 
termining market value, and then you will consider market 
value as an aid in determining just compensation. 

In that process you will give such credit and value to the 
evidence of other sales as you, in your good judgment, think 
best. 

The evidence in this case reveals that there was disagree¬ 
ment of witnesses as to the importance of some sales or the 
weight to be given to such sales as reflecting market value, 
but you will consider all of the evidence and determine in 
your own judgment what credit or consideration shall be 
given to those sales that have been referred to as “compara¬ 
tive sales.” 

In determining what the market would have been on Jan¬ 
uary 27, 1955, in the absence of threat of condemnation and 
the effect of condemnation and demolition, you may con¬ 
sider what the market for the respective parcels involved 
herein was prior to the threat of condemnation, and there¬ 
upon consider whether or not such market would have 
changed on January 27,1955, for any other reason or by reason 
of increase or decrease in supply, if any, of land and improve¬ 
ments of the general type and [Tr. 1199] character of those 
involved in this case. 

You are instructed to consider sales and contracts of sales 
and documents relating thereto, such as settlement sheets, and 
notes, insofar as such sales, contracts and other documents 
may reasonably throw light upon the fair market value of a 
parcel or parcels of land. 
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The law requires that a person who offers evidence of a 
comparative sale must first establish as a preliminary fact 
that the sale was made without compulsion, coercion, or 
compromise. 

At the beginning of the case, the Court, over objection of 
counsel, admitted some testimony as to sales prices in a sit¬ 
uation where the witness had not first established such sale 
was without compulsion, and the Court has granted the mo¬ 
tion to strike such testimony as to sales price, and you are 
hereby instructed to disregard such testimony by witnesses of 
the Redevelopment Land Agency as to sales prices where it 
was not first established that such sale was a free and open- 
market sale, wherein neither seller nor purchaser was under 
compulsion. 

Fair market value is to be determined as if no proceedings 
had been instituted for the purpose of condemnation. 

The compensation to be awarded for the property con¬ 
demned in these proceedings cannot be arrived at except in 
accordance with testimony adduced or reasonable deductions 
from such testimony, aided by the view of the property which 
you have made. 

The jury shall not consider for any purpose the assessment 
[Tr. 1200] for taxation upon any property, nor shall they 
acquire information regarding tax valuation, or permit them¬ 
selves to become informed thereof, in any way whatever. 

The law requires that the jury view and examine the prop¬ 
erty sought to be taken. This not only enables the jury to see 
for themselves the nature, character, location and general sur¬ 
roundings of the property, so that they may intelligently follow 
the testimony of the witnesses, but it also enables the jury to 
form its own opinion and judgment as to the questions you are 
now called upon to decide. 

You shall take into consideration the opinions of the wit¬ 
nesses who have testified as to value, and give to such opinions 
the weight to which you think them fairly entitled, but you 
are not restricted to a mere consideration of the evidence ad¬ 
duced by the parties. You may exercise your own powers of 
judgment and observation as well, in widening out your ap¬ 
praisement and verdict. 


87 


You must, however, confine your deliberations to the evi¬ 
dence that has been offered and to your own judgment, based 
on your view and inspection of the property. 

Recent good faith sales, under fair market conditions and 
like conditions of the parcel to be condemned, or in the vicinity 
thereof, or so situated as to have a bearing upon the market 
value of the land to be condemned in these proceedings, may be 
considered by the jury, insofar as such sales, looking [Tr. 1201] 
at the circumstances of each instance, may reasonably be re¬ 
garded as evidencing or throwing light upon the fair market 
value of the land to be condemned, unaffected by the Govern¬ 
ment’s declared intention to acquire the land for public 
purposes. 

The jury shall not collectively or individually hold any 
communication with or receive any communication or informa¬ 
tion from any source whatever, including the parties interested 
in these proceedings, the petitioners, or anyone representing 
the Government agency or property owners, and they can con¬ 
sider no information whatever except what they have received 
from the witness stand and what they acquire by looking at 
the property at their view or views of the same. 

The jury is further instructed that you are the sole judges 
of the facts in this case and are the sole judges as to just com¬ 
pensation, which is the fair market value of the property taken 
as of January 27,1955, and as heretofore defined by the Court. 

Just compensation, within the meaning of the Constitution, 
is the equivalent in money of the property taken, whereby the 
owner is put in as good a position financially as he would have 
occupied if his property had not been taken. 

Fair market value means market value uninfluenced by the 
public taking. 

You will not add to the value because of future development, 
and you will not subtract from the value because of the [Tr. 
1202] threat of condemnation. 

The jury should not take into account any effect upon the 
value resulting from the plaintiff’s statement or intent to ac¬ 
quire these properties, but should consider the fair market value 
without regard to the condemnation or vandalism. 


ss 


In determining just compensation, you should consider all 
of the circumstances surrounding the property and each parcel. 
You will consider the location of the property with reference to 
the availability of employment, markets, schools, churches, 
utilities, such as water, gas. electricity, and also the general 
character of the community in which the property is located. 

You will, of course, consider the opinions of the witnesses 
as to values, both the expert witnesses and the property owners, 
and also what the property owners paid for the property, if 
their purchase was fairly recent and was a voluntary transaction 
between parties capable of protecting their own interests. 

The property owners and the plaintiff have offered the testi¬ 
mony of expert witnesses as to their opinions of value. You 
are not bound by such opinions, however, and you will give to 
them only such weight and credit as in your judgment they 
merit. 

Just compensation means compensation which is just not 
only to the individual whose property is taken, but to the 
public, which is to pay for it, and as estimated by the jury 
should represent the true value, no less and no more, of the 
[Tr. 1203] property of which the owners will be deprived by 
the appropriation. 

The improvements for which the appropriation is made 
should be and has been determined to be worth the cost, other¬ 
wise it should not have been undertaken. The fair cost of the 
improvements, therefore, should be borne by the public as a 
whole. 

If you believe that the witnesses offered by the United States 
are duly qualified to testify as to their opinions of the value 
of the property to be taken, you are to consider such testimony 
and give it due weight, but even if such testimony is uncon¬ 
tradicted, you may still exercise your independent judgment 
as to the true value of the property taken. 

You may deal with such testimony as you please, giving it 
credence or not, as your own experience or general knowledge 
of the value of real property dictates. 

The ultimate weight to be given by you to the testimony of 
such witnesses is a question to be determined by you, and there 
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is no rule of law which requires you to surrender your judgment 
or to give a controlling influence to the opinion of witnesses. 

In a case of this kind it is highly important that justice be 
done between the opposing parties, not only because justice 
is due to the parties, but because also if justice is done, public 
confidence in the administration of law and our form [Tr. 1204] 
of government will be maintained. 

During your deliberations you may make further inspections 
of the parcels of land, if you deem it necessary. If that is done, 
however, you must act as a body and go together to view the 
premises. 

The exhibits which have been offered in evidence and re¬ 
ceived, will be with you during your deliberations. 

The pleadings will be available, if you should need them, 
but the pleadings are not evidence, but merely statements of 
the claims and defenses of the parties. 

The members of the jury may separate when not engaged in 
the consideration of their verdict. 

If it is agreeable now to the members of the jury, I will fix 
next Monday at 10 o’clock in your jury room your next meet¬ 
ing. You will begin then to deliberate and come to your 
conclusion. 

The jury may consult its own convenience as to the time and 
place of meeting for the purpose of deliberation thereafter, 
but should endeavor to reach a conclusion and return its ver¬ 
dict as speedily as possible. The verdict must be in writing, 
subscribed by the jurors, or by a majority of them, and must 
set forth, parcel by parcel, the compensation to be paid for 
the land and buildings condemned. 

A written form of verdict to be used by the jury for their 
verdict will be furnished by the Court. 

[Tr. 1205] When the jury, or not less than three of them, 
shall have agreed upon and signed their verdict, they shall, 
through their foreman, deposit the verdict in a sealed envelope 
with the Deputy Clerk who has served in this case, and they 
will return to Court on Monday, October 24, for the return of 
their verdict into open Court. 

If you are not completed—if you have not completed it by 
that time, the Court will grant additional time, but I hope 
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that you will be able to complete your deliberations before 
that time. 

But if you do, whether it is Tuesday or Wednesday or Thurs¬ 
day of next week, put the verdict in a sealed envelope which 
the Clerk will furnish you, and leave it with him, and com¬ 
municate with no one about it, and be back on October 24th 
to bring it into Court, and at that time the Court will give you 
instructions about some other verdicts which you are to re¬ 
turn, but they are stipulated matters. 

You will not have to have another trial. Do not worry about 
that. There will be no evidence. 

In the meantime, the jurors will heed the admonition of 
the Court formerly given and communicate with no one, nor 
allow anyone to communicate with them, regarding this case, 
and they will inform no one as to their verdict until it is de¬ 
livered into open Court. 

♦ ♦ «► «■ * 

In the United States District Court for the District of Columbia 
District Court Docket No. 3476 

District of Columbia Redevelopment Land Agency, 

plaintiff 

v. 

61 Parcels of Land in Squares 5S5, 586, 643 and E-643 in 
the District of Columbia. Thomas A. White, et al., 
and Unknown Owners, defendants. 

Judgment 

Filed Oct. 27,1955 

Upon consideration of the verdict of the jury returned herein 
on October 24, 1955, awarding compensation for Parcels 229, 
235. 236, 237, 248, 249. 250. 262-A, 263. A-18, 295, 444-A, 452, 
454, 455, 456, 458, 460, 461, 465, 469, 470, 471, 478, A-19, 488, 
500. 510-B. 511-A, 511-B, 513, 517, 518, 519, 520. 564. A-20, 
A-21, and A-22, as described in the complaint and proceedings 
in this cause; 


And it further appearing that pursuant to Section 10 of the 
Act of March 1, 1929, c. 416 (45 Stat. 1415), the District of 
Columbia Redevelopment Land Agency, petitioner, in this 
cause, did on the 27th day of January, 1955, file a declaration 
of taking in this cause in respect of said parcels, and did on the 
same day deposit in the registry of the Court for the use of the 
persons entitled thereto the estimated compensation for each 
of said parcels as stated in said declaration of taking, whereby 
the title to each of said parcels became vested in the District 
of Columbia Redevelopment Land Agency in fee simple abso¬ 
lute on said January 27,1955, 

Whereupon, it is this 27th day of October, 1955, by the 
Court adjudged, ordered and decreed that the awards for said 
parcels and each of them be and the same is hereby finally 
ratified and confirmed; and 

It is further adjudged and ordered that the parties owning 
said parcels respectively and entitled to the sums awarded by 
said verdict as just compensation for the same have judgment 
against the District of Columbia Redevelopment Land Agency 
for the amounts of said awards respectively as follows: 


Parcel 

Lot 

Square 

Award 

Deposit 

Deficiency 



• 

• • 

* ♦ 


442... 

14 

486 

{6.050.00 

S3.900.00 

S3.050.00 



* 

♦ • 

* • 


464... 

43 

488 

7.000 00 

6,050.00 

950.00 

460... 

807 

486 

5.000.00 

2,850.00 

2,150.00 

470... 

804 

486 

5.000.00 

3.165.00 

1.835.00 

471.... 

806 

486 

5,000.00 

2.715.00 

2.285.00 



• 

• • 

• • 


488... 

30 

643 

6,240.00 

3.225.00 

3.025.00 



* 

• • 

• • 



And it is further adjudged and ordered that the District of 
Columbia Redevelopment Land Agency deposit into the regis¬ 
try of the Court the difference between the amounts of said 
awards and the amounts deposited with the declaration of 
taking as the estimated just compensation for said parcels, 
together with interest at the rate of six per centum per annum 
on all parcels except Parcels Nos. 229, 235, 248, 262-A, 263, 
A-18. 444-A, 456, 460, 461, A-19, 500, 510-B, 511-B, A-20, 
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A-21 and A-22, from January 27, 1955, the date of the filing 
of the declaration of taking, to the date of the deposit. 

(S) R. N. Wilkin, 

Judge. 

Presented by: 

(S) Ralph A. Ricketts, 

Attorney, Lands Division, Department of Justice. 
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(i) I 

APPELLEES' STATEMENT OF QUESTIONS PRESENTED 

— 

No. 13,144 

i 

- I 

1. Should this Court consider in any respect the alleged erroneous 
exclusion of testimony of Thornton Owen relating to sales wnere the wit¬ 
ness's testimony was confined to parcels other than those involved in this 
appeal. 

i 

I 

2. Should this Court consider in any respect an instruction by the 
trial judge to disregard the testimony of Mr. Hall relating tjo sales where 
the witness's testimony was confined to parcels other than ^hose involved 
in this appeal. 

3. Is evidence of sales of similar properties restricted to free 
sales, other than forced. 

! 

4. Will this Court consider what constitutes a forced sale where 
appellant below made no statement or tender and laid no foundation of the 
circumstances under which any sale allegedly sought to be iintroduced was 
made so that the trial judge was not called upon to determine what con¬ 
stitutes a forced sale. 

5. Can appellant complain as to failure of its witnesses to testify 
as to sales price of similar property determined by the witness from 
Internal Revenue stamps appearing among the land record^ and allege 
that the Court below erroneously applied the hearsay and best evidence 
rules where the Court stated that such could be done if it were first shown 
to be a free sale. 

6. Is evidence offered to prove the price paid by persons not parties 
to the condemnation proceeding, for properties not included in the taking, 
admissible without the party who offers such evidence establishing as a 
preliminary fact that the purchase, concerning which the evidence is 
offered, was made without compulsion, coercion or compromise, or, in 




(ii) 

the alternative, is a sale of other property absolutely "attack proof" on 
any basis whatsoever except on cross-examination, as contended by 
appellant. 

7. Will this Court consider an appeal based upon the question of 
whether expert witnesses at a jury trial to determine the fair market 
value of property condemned are forbidden to state the price and other 
details of comparable sales upon which they relied, absent personal par¬ 
ticipation in each sale, where no proof whatsoever, based upon either 
knowledge, information, or belief, was offered to show that the sale of 
property comparable to the parcels involved in this appeal was a free 
sale, not under compulsion, coercion or compromise. 

8. May the sales price of similar property be introduced into 
evidence for consideration and comparison to the property taken by the 
jury where the witness’s sole knowledge of such sale is confined to the 
denomination of Internal Revenue Stamps which he observed upon a deed 
among the land records, and where the witness, neither through personal 
participation in the sale nor by investigation beyond such inspection of 
the land records, does not know anything whatsoever concerning the 
circumstances of the seller or purchaser at the time of the sale. 

9. Does the fact that a witness can state his ultimate opinion of 
value, in spite of the fact that his opinion is the result of hearsay infor¬ 
mation and details derived from inadmissible sources, make the hearsay 
admissible as independent evidence as a standard of value to be weighed 
by the jury. 

10. May a witness, under the guise of giving the basis of his opinion, 
lug in evidence which is incompetent or irrelevant. 

11. Was Judge Wilkin guilty of an abuse of discretion in requiring 
that a comparable sale was a free sale be shown by personal knowledge. 

12. Assuming that Judge Wilkin was guilty of error, was such 
prejudicial to appellant under the circumstances. 



QUESTIONS PRESENTED. 

COUNTER-STATEMENT OF THE CASE . 

SUMMARY OF ARGUMENT. 

ARGUMENT: 

I. Appellant cannot seek reversal on grounds of alleged exclusion of 
or striking testimony of witness whose testimony was confined to 
parcels other than those involved in this appeal .... 

II. Evidence of sales of similar properties is restricted to free sales, 

other than forced .•. 

III. Evidence offered to prove the price paid by persons not parties to 
the condemnation proceeding, for properties not included in the 
taking, is not admissible over objection without the party who 
offers such evidence establishing as a preliminary fact that the 
purchase, concerning which the evidence is offered, was made 
without compulsion, coercion or compromise .... 

IV. Appellant is in no position to complain of exclusion of testimony 
of price of comparable sales absent personal participation in the 
sale where no proof whatsoever, based upon either knowledge, 
information or belief, was given or offered to show that the sale 
of the property comparable to the parcels involved in this appeal 
was a free sale, not under compulsion, coercion or compromise . 

V. Hearsay testimony is not admissible with respect to comparable 
sales as independent evidence as a standard of value to be weighed 
by the jury under the guise of giving the basis of the expert’s 
opinion; and he may not bolster his ultimate opinion of value by 
telling the jury what others told him. 

VI. Trial court was not guilty of an abuse of discretion 

VII. Assuming arguendo that the trial court made an erroneous ruling, 
such did not prejudice appellant under the circumstances to such 
a degree as to constitute reversible error.. 

CONCLUSION . 
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UNITED STATES COURT OF APPEAL^ 

For The District of Columbia Circuit 

No. 13,144 
— 

DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 

Appellant, 

I 

v. 

! 

61 PARCELS OF LAND IN SQUARES 585, 586, 643 ANI? E-643 
IN THE DISTRICT OF COLUMBIA, THOMAS A. WHITE, ET AL., 

Appellees. 

i 

— 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES, 

MR. HENRY P. STALEY, MR. and MRS. WILLIE WASHINGTON, 
MRS. MAMIE KNIGHT, MR. and MRS. ELIAS HENRY |WATSON, 
MR. and MRS. MELVIN JACKSON 


COUNTER-STATEMENT OF THE CA^E 

I 

i 

The subject condemnation proceeding was brought by appellant 
against sixty-one parcels of land in four squares located ijn ’’Project 
Area B” in southwest Washington. The jury rendered its verdict with 
respect to thirty-nine parcels. This appeal involves six parcels which 
were owned by colored residents of the District of Columbia and occupied 
by them as their homes at the time such were taken from them by appel¬ 
lant. 
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After the various property owners presented their evidence, appel¬ 
lant produced five expert witnesses, and offered such witnesses in the 
order of the consecutive parcel numbers involved. The testimony of Mr. 
Richard B. Hall and Mr. Thornton W. Owen, the first two witnesses of 
appellant, was confined to testimony regarding squares and parcels not 
involved in this appeal (Jt. App. 29, 41). Appellant’s testimony regarding 
the parcels involved in this appeal commenced with that of Mr. William 
M. Throckmorton, regarding all the parcels involved herein, namely, 
parcels 452, 465, 469, 470, 471 and 488 (Jt. App. 65-73), followed by 
the testimony of Mr. Kirk Smith regarding parcels 452, 465, 469, 470 
and 471 (Jt. App. 80-81), and concluded by the testimony of Mr. Charles 
C. Koones regarding parcel 488 only (Jt. App. 82). 

In that part of appellant’s case involving parcels not involved in this 
appeal, which preceded the trial of the issue of just compensation of the 
subject parcels, the court made various rulings regarding sales as evi¬ 
dence of value; namely, that the jury could consider sales if they are 
honest sales between willing buyers and sellers, free sales not under 
compulsion (Jt. App. 31, 54, 55, 57, 58, 59, 61); that a witness could 
testify as to sales price which the witness determined from the examina¬ 
tion of Internal Revenue stamps appearing upon deeds among the land 
records (Jt. App. 32, 35, 47, 57, 58); that the witness could not testify 
with respect to what someone else told him (Jt. App. 33); that the witness 
cannot say, to establish the sales price of any property, what someone 
else told him it was (Jt. App. 51); that a comparable sale must first be 
shown by personal knowledge to be a free sale (Jt. App. 59). Various 
arguments were presented by counsel for appellant and by counsel for the 
various property owners, regarding sales as evidence of value, during 
that part of the case which preceded any evidence by appellant regarding 
the parcels involved in this appeal, authorities were presented to the 
court, and pending review of the authorities by the court, the above rulings 
were made. Thereafter, at the beginning of appellant's testimony 


regarding the parcels involved in this appeal, the Court announced that 
it had examined the cases and directed the jury with respect to the testi¬ 
mony already introduced relating to parcels not involved herein that the 
testimony of comparative sales should not be considered by the jury unless 
they were satisfied from the evidence in the case that they Were free 
sales between willing sellers and willing buyers, under no compulsion, 

i 

and instructed them, as a matter of law, that when exact prices are 
given for comparative properties, they must first be satisfied that such 
were free sales between willing buyers and purchasers, bdfore they 
could consider the price (Jt. App. 70, 71). | 

Counsel for appellant, Ralph A. Ricketts, Esquire, ijiad theretofore 
advised the court and conceded that testimony could only bd taken of a 
free sale (Jt. App. 54, 55, 58). 

With respect to the testimony of appellant’s witness, Mr. Thornton 
W. Owen, counsel for appellant conceded that with respect to comparable 
sales the witness did not know whether the sales were made under coer¬ 
cion (Jt. App. 53). 

With respect to appellant’s evidence relating to the parcels involved 
in this case, counsel for appellant never asked his witness the qualifying 

question as to whether or not any sale considered by the wjitness to be 

i 

comparable was a free sale, as appears from the testimorty of Mr. William 
M. Throckmorton (Jt. App. 65-73), Mr. Kirk Smith (Jt. App. 80-81), and 
Mr. Charles C. Koones (Jt. App. 82); and irrespective ofjwhether or not 
appellant’s witnesses personally participated in any sale, the question was 
never put to them by counsel for appellant whether they had determined 
by investigation or otherwise that a free sale had been considered by them, 
in spite of the fact that the court clearly ruled, and counsdl for appellant 
on three occasions conceded (Jt. App. 54, 55, 58) as afordsaid, that the 
foundation for testimony as to sales price is that the witndss qualify the 
sale as a free sale (Jt. App, 80). At the conclusion of thd case the court 
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instructed the jury that such was the law without objection by counsel for 
appellant (Jt. App. 85, 86). 

No offer of proof was made by counsel for appellant that any witness 
of appellant was even prepared to relate by hearsay or secondary evidence 
that any sale considered by the witness as comparable to any parcel in¬ 
volved in this appeal was a free sale. 

SUMMARY OF ARGUMENT 

Exclusion of or striking testimony of a witness whose testimony 
was specifically confined to parcels other than those here on appeal does 
not constitute grounds for reversal. 

Evidence of sales of similar properties is restricted to free sales, 
other than forced. Forced sales are without probative force as a matter 
of law. The question of what constitutes a forced sale is not before this 
Court. 

The burden is upon the party offering evidence of a sale of similar 
property to establish as a preliminary fact that the sale was not forced. 
Hannan v. United States, 76 U.S. App. D.C. 118, 131 F. 2d 441. Sales 
are not presumptively admissible. 

Appellant is in no position to complain of exclusion of testimony of 
comparable sales absent personal participation in the sale where no proof 
based upon hearsay was given or offered to show that the sale of property 
comparable to parcels here on appeal was a free sale, not under compul¬ 
sion, coercion or compromise. 

Hearsay testimony is not admissible with respect to comparable 
sales as independent evidence as a standard of value to be weighed by the 
jury under the guise of giving the basis of the expert’s opinion, and he 
may not bolster his ultimate opinion of value by telling the jury what others 
told him. United States v. Katz, et al., 213 F. 2d 799, certiorari denied, 


75 S. Ct. 82, 348 U.S. 857 , 99 L. Ed. 675. The rule followed below is 
based upon substantial authority, is sound on its merits, and is required 
to insure fairness to both Agency and the property owner. j 

Appelleees respectfully submit that the rulings of the! trial court 
were correct as a matter of law and urge that this Court sci rule. If this 
Court should not be disposed to so rule, appellees respectfully submit 
that the rulings of the eminent Judge below clearly came within the pro¬ 
vince of the trial Court’s discretion. 

i 

Assuming arguendo that this Court should conclude tihat an erron¬ 
eous ruling was made below, such did not prejudice appellant under the 
circumstances to such a degree as to constitute reversible error and 
warrant a new trial. 

ARGUMENT j 

I 

I. 

APPELLANT CANNOT SEEK REVERSAL ON GROUNDS OF ALLEGED 

EXCLUSION OF OR STRIKING TESTIMONY OF WITNESS jWHOSE 

TESTIMONY WAS CONFINED TO PARCELS OTHER TH A N i THOSE 

I 

INVOLVED IN THIS APPEAL. 

The testimony of Mr. Hall (Jt. App. 29) and of Mr. bwen (Jt. App. 

41) was confined to parcels other than those here on appeal, as specific- 

i 

ally stated by counsel for appellant below. 

i 

I 

This rule is one of necessity in the orderly administration of law 
and in fairness to the trial court and the many individual olwners who hap¬ 
pen to be all joined as defendants by the Agency in one condemnation pro¬ 
ceeding. 

I 

I 

The trial court below instructed the jury as follows (Jt. App. 82), 
without objection by appellant: 

”As you know, from painful knowledge by this time, 
there were a number of parcels of land and a number of 
different owners in this case. The interests ofi the 

i 
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separate owners were not always the same, and I 
wish to emphasize that the rights of each party and 
the value of each parcel is to be considered as you 
would consider them in a case between the plaintiff 
and one property owner alone . Each party is en¬ 
titled to his day in Court, and his interests should 
not be sacrificed or impaired because in the desire 
for expeditious procedure the interests of a number 
of parties are combined in one trial. I, therefore, 
instruct you to give each party and each parcel due 
and fair consideration. ” (Emphasis supplied) 

A contrary rule would have the practical effect of precluding the 
hundreds of property owners in the Agency’s southwest taking area, who 
are for the most part poor, from the benefit of counsel. The trial below 
consumed almost two weeks. The taking included four city blocks. The 
novel theory advocated by the Agency would require constant attendance 
by counsel for one property owner during the entire course of the trial in 
order to properly represent and protect his one owner. 

Appellant contends that the effect of the exclusion of testimony of 
Mr. Owen and the striking of the testimony of Mr. Hall carried over to 
and had the effect of discrediting the testimony of other witnesses who did 
testify as to parcels here on appeal. Such is an amazing argument in view 
of the situation that ostensibly the said exclusion and striking of testimony 
of those witnesses did not even prejudice appellant as to the very parcels 
their testimony covered, regarding which the jury returned a verdict which 
was satisfactory to and accepted by the Agency and not appealed in spite of 
the fact that the subject points here raised by appellant specifically related 
thereto. 
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EVIDENCE OF SALES OF SIMILAR PROPERTIES IS RESTRICTED 
TO FREE SALES. OTHER THAN FORCED. 

I 

The sole duty of a jury in a condemnation proceeding is to deter- 
mine just compensation, which is fair market value as of the date of the 
taking. By fair market value is meant what the property would sell for 
when offered for sale by one who is willing but is not obliged to sell, to 
one who desires but is not obliged to buy. Sales evidence Which goes to 
the issue of fair market value should be confined to those sales coming 
within the scope of the definition, namely, free and willing sales where 
neither party is under compulsion. This Court in the receht case of 
Mayme J. Riley v. District of Columbia Redevelopment Land Agency , 
Case No. 12782, decided May 17, 1956, stated as follows at page 7: 

’’The basic concept, as we have indicated, iJs fair 
market value , and that value is the price at which a 
willing seller and a willing buyer would trade . So if 
there were a sale of the identical property on the valu¬ 
ation date, both parties being willing and under ho 
compulsion , then trading price would be the vahjie — 
not merely evidence of it but in substance the value 
itself. ” (Emphasis supplied) 

Counsel for appellant advised the Court below and conceded that 
testimony could only be taken of a free sale (Jt. App. 54, 55, 58). The 
vast majority of courts adhere to the sound rule that forced sales are not 
admissible. The main case relied upon by appellant recognized and reit¬ 
erated the rule that forced sales not on the open market are without pro¬ 
bative force as a matter of law. No case cited by appellant holds that 
forced sales are admissible. Such a sale has no tendency! to show market 

i 

value. The question of what constitutes a forced sale is not before this 
Court. There is no evidence below and appellant made no| statement or 
tender of the circumstances under which any sale allegedly sought to be 

introduced was made so that the trial Court was not called upon in ruling 

I 

on the admissibility of any evidence introduced or tendered with respect 


i 








I 


/ 
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to any parcel here on appeal as to what constitutes a forced sale. The 
theory advanced by appellant that the element of compulsion in a sale 
goes solely to its weight is clearly erroneous, unsupported and unjust. 
United States v. 5139. 5 Acres of Land, etc. , 200 F. 2d 659 at p. 661. 

See also Hannan v. United States , 76U.S. App. D. C. 118, 131 F. 2d 441; 
United States v. Katz , et al., 213 F. 2d 799; Baetjer v. United States , 

143 F. 2d 391. 


m. 

EVIDENCE OFFERED TO PROVE THE PRICE PAID BY PERSONS 
NOT PARTIES TO THE CONDEMNATION PROCEEDING. FOR 
PROPERTIES NOT INCLUDED IN THE TAKING, IS NOT ADMIS¬ 
SIBLE OVER OBJECTION WITHOUT THE PARTY WHO OFFERS 
SUCH EVIDENCE ESTABLISHING AS A PRELIMINARY FACT THAT 
THE PURCHASE. CONCERNING WHICH THE EVIDENCE IS OF¬ 
FERED. WAS MADE WITHOUT COMPULSION. COERCION OR 
COMPROMISE. 

The Hannan case established a rule for this jurisdiction applicable 
to evidence of sales of similar property generally, and not confined to a 
situation where one of the parties to the transaction which is offered as a 
similar sale possessed the power of eminent domain. Evidence offered 
by the appellant to prove the price which was paid by the United States, 
following negotiation and purchase, for some of the properties constitut¬ 
ing the site of the new War Department building, had been rejected by the 
District Court. This Court stated (76 U.S. App. D.C. at p. 19): 

"Assuming the admissibility of the evidence (citing 
cases involving the admissibility of sales to the con¬ 
demnor, footnote 10) it does not appear that its exclu¬ 
sion in the present case was error. In the first place, 
the burden is upon the party who offers such evidence to 
establish as a preliminary fact (footnote 11) that the 
purchase, concerning which evidence is offered, was 
made without compulsion, coercion or compromise 
(footnote 12)." 
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In footnote 11 above, this Court cited 1 Wigmore, Evidence (3d Ed. 
1940) Sec. 18(E) which is under the general heading of procedure in ques¬ 
tions of admissibility of evidence generally. The pertinent part of the 
section cited provides as follows: 

’’The burden of proving the grounds of an objection 
is ordinarily not upon the opponent; whether he objects 
on the ground that the original of a document is njot pro¬ 
duced, or that an attesting witness ought to be cabled, or 
that a dying declarant was not conscious of impending 
dissolution, the burden of establishing the preliminary 
facts essential to satisfy any rule of evidence is upon 
the party offering it. The opponent merely invokes the 
law; if it is applicable to the evidence, the proponent 
must make the evidence satisfy the law. ” (Empljasis 
supplied) 

The case of Kankakee Park Dist. v. Heidenreich, 32$ Ill. 198, 204, 

- - — — — 1 - — 

159 N.E. 289, 292, cited by this Court in said footnotes 111 and 12 did not 

I 

involve a sale to condemnor, and the Court stated, ”It is incumbent on the 
party offering proof of sales of other lands to show, as a foundation for 
its admissibility, that the lands sold were similar in locality, quality, 
character, and usefulness to the lands in question, and that the sales were 
recently made and under circumstances indicating that the^ were sold 
freely in the open market ...” The case of City of Mt. Olive v. Braje , 

7 N.E. 2d 851, 854, cited by this Court in said footnote 12|of the Hannan 
case, likewise did not involve a sale to the condemnor, but rather a sale 
made as a compromise or in settlement of a prior debt, w^iich the Court 
held to be incompetent testimony and stated, ”The rule is, I that evidence 
of voluntary sales of other lands in the vicinity similarly situated, as 
affecting their value, is admissible to aid in estimating the value of the 
tract condemned. But the party offering the proofs must show that the 

i 

sales were voluntary and that the lands so sold were similar in locality 

and character to the land in controversy. ” (Emphasis supplied) 

I 

Once it is recognized that the rule of evidence is that testimony of 
sales in condemnation proceedings is restricted to sales other than forced, 
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it is clear under the doctrine of the Hannan case that the burden of estab¬ 
lishing the preliminary facts essential to satisfy the rule of evidence is 
upon the party offering it. Appellees invoked the law below and appellant 
did not attempt to satisfy even this fundamental aspect of the Hannan case. 

Moreover, the clear intent of this Court in the Hannan case to apply 
the subject rule to the question of admissibility of sales generally is 
sound. Why should forced sales escape the rule applicable to sales to 
the condemnor, particularly in view of the fact that forced sales have been 
uniformly held to be without probative force as a matter of law, whereas 
sales to the condemnor are in this jurisdiction admissible where shown 
to be without compulsion, coercion or compromise. 1 

In view of the fact that forced sales have no probative force as a 
matter of law, as stated in the Baetjer case cited in appellant’s brief 
(p. 13), it would be most extraordinary indeed to restrict the rule of 
the Hannan case to sales to condemnor, thus permitting the admission 
of evidence admittedly inadmissible as a matter of law, and leaving the 
objecting opponent with a motion to strike after the jury has heard it as 
the only means of attack. Such a construction of the Hannan case is not 
justified. The Baetjer case did not state, as contended by appellant, 
that sales are presumptively admissible, but to the contrary, the Court 
found from the evidence introduced below by the offering party that the 
transactions were at arm’s length. There is no such evidence in the 
case at bar. Appellant further cites United States v. Meyer, 113 F. 2d 
387, in support of their contention. It should not be overlooked that the 
Court there stated at page 397, ’’The record indicates that the sale, 
evidence of which was received, was voluntary. ” There is no such evi¬ 
dence in appellant’s case here. Furthermore, the burden of proof which 


1 Washington Home for Incurables v. Hazen, 63 App. D.C. 185. 70 F. 2d 847. as construed in 
light of Hannan case, supra. 
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falls upon the property owner to establish the fair market value of the 
property which was taken from him should not be extended to questions 
of admissibility of any evidence which the Government desites to pre- 
sent. Such would relegate the trial to a most unequal contest indeed 
and would place the property owner at the mercy of the Government, 
contrary to the clear doctrine recognized by the recent Riley case in 
this Court. In further support of appellant’s contention thajt sales are 
presumptively admissible and that, therefore, the party offering such 
evidence need not show as a preliminary fact that the sale jwas a free 
sale, appellant cites the case of Ramming Real Estate Co .j v. United 
States, 122 F. 2d 892. The Court there was dealing with tijie question 
of similarity and not the freeness of the sale. It is true t^at the Court 
there stated that under the facts of the case any dissimilarity went to 
the weight of the evidence, but the Court further found that! there was 
substantial evidence to support the comparability. In the instant appeal 
lack of comparability was not the basis of exclusion of anyj evidence. 
The Court in International Paper Co . v. United States, 227 F. 2d 201, 
was not faced with the question of forced sale and did not discuss it. 

The Court in the case of United States v. 5139. 5 Acres of Land , 200 

F. 2d 659, relied upon principally by appellant in this appeal, ruled 

i 

that it was error for the trial court to exclude sales of timber upon 
the ground that the purchaser had to have the money and was misled as 
to value, but there the party offering such evidence had apparently 
first shown factors going to the preliminary issue of fact as to whether 

i 

or not the sale was forced, and upon that evidence the Court of Appeals 
there concluded that the subject sale was not forced. Judge Parker 
thereupon reiterated the well established rule (at p. 661) diat sales 
on foreclosure and similar forced transactions not on the ppen market 
are without probative force as a matter of law. 



Under Section B of Appellant's brief (pp. 6-7), the Agency deals 
at length with the admissibility of sales on direct examination of the 
expert, discusses majority and minority views with respect thereto, 
and cites many cases. Appellees should like to make abundantly clear 
that they do not contend that sales are not admissible on direct exam¬ 
ination — provided the proper foundation is laid. Indeed, the rule has 
been long established in this jurisdiction that sales are not precluded 
in direct examination, and in the trial below both appellant and appel¬ 
lees introduced sales on direct examination, appellant having done so by 
calling one of the two expert witnesses first used by appellees, as wit¬ 
ness for appellant, where the Court admitted testimony as to sale of 
three properties in spite of the fact that circumstances indicated the 
seller therein had to have money, the Court below, as did Judge Parker, 
having ruled that such did not constitute a forced sale. 


I 
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IV. 


APPELLANT IS IN NO POSITION TO COMPLAIN OF EXCLUSION 
OF TESTIMONY OF PRICE OF COMPARABLE SALES ABSENt PER¬ 
SONAL PARTICIPATION IN THE SALE WHERE NO PROOF WHATSO¬ 
EVER, BASED UPON EITHER KNOWLEDGE, INFORMATION |oR 
BELIEF, WAS GIVEN OR OFFERED TO SHOW THAT THE S/)LE 
OF THE PROPERTY COMPARABLE TO THE PARCELS INVOLVED 
IN THIS APPEAL WAS A FREE SALE, NOT UNDER COMPULSION. 

COERCION OR COMPROMISE. 

I 

i 

i 

Upon consideration of the rule that evidence of sales jis restricted 
to transactions other than forced, and upon further consideration of the 

i 

rule of the Hannan case that the burden is upon the party offering evidence 
of a sale to establish as a preliminary fact that the sale was free and not 
forced, the Court should not reverse the judgment below where appellant 
did not even tender hearsay evidence that a forced sale wa£ not involved, 
but contended that no showing whatsoever was necessary preliminary to 
the admission of a sale. ! 


A fact essential to make evidence material and relevjant, of which 
no proof is offered, is presumed not to exist. 2 This Court should con¬ 
sider only such questions as were raised and preserved below. This rule 
is one of necessity in the orderly administration of law and in fairness to 
the trial judge and the individual property owners who happen to be all 
joined by appellant as defendants to one condemnation proceeding. 


Moreover, counsel for appellant admitted below as follows (Jt. App. 
53): | 


"He (the witness) would not know whether there was! coercion or any- 

i 

thing else in the case. All that he knows is that he has gotie to the public 
records, he has gone to all manner of records, and he hai found certain 
information. ” 


Tilley v. County of Cook . 103 U. S. 155. 163. 


2 
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The record further shows that Mr. Throckmorton's information of 
sales he considered comparable to the parcels here on appeal was based 
upon and confined to examination of the record and the stamps on deeds. 
(Jt. App. 66, 68) It would also appear that Mr. Smith (Jt. App. 80, 81) 
and Mr. Koones (Jt. App. 82) were also in no position to testify, from 
personal knowledge or hearsay, that any sale with reference to parcels 
here on appeal was free and not forced. No question was propounded by 
counsel for appellant below as to whether or not the witness even consid¬ 
ered a free sale comparable to any parcel here on appeal. (Throckmor¬ 
ton: Jt. App. 66 - parcel 452; 66 and 67 - parcel 465; 67 and 68 - parcel 
469; 68 and 69 - parcel 470; 69 and 70 - parcel 471; 72 and 73 - parcel 
488. Smith: Jt. App. 81 - parcels 452, 465, 469, 471. Koones: Jt. 

App. 82 - parcel 488.) 

A party is bound to know what his witness can say and to make his 
offer of evidence in such terms that the Court has the assurance of the 
party that, if permitted to speak, the witness will so testify 3 and it is the 
duty of a party offering evidence, when its admissibility is challenged, to 
state the purpose in such a manner that the Court may perceive its rele¬ 
vancy. 4 It therefore appears that, in view of the fact that no statement 
was made that any witness of appellant was prepared to testify upon hear¬ 
say regarding a sale which was not forced, it is not necessary for this 
Court to consider the question as to whether or not personal knowledge is 
required. 


Fitzpatrick v. Capital Traction Co ., 46 App. D. C. 13. 21. 
Morgan v. United States . 169 F. 242, 251. 


4 
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V. 


i 


I 

I 


HEARSAY TESTIMONY IS NOT ADMISSIBLE WITH RESPEdT TO 
COMPARABLE SALES AS INDEPENDENT EVIDENCE AS A STAND¬ 
ARD OF VALUE TO BE WEIGHED BY THE JURY UNDER THjE GUISE 
OF GIVING THE BASIS OF THE EXPERT’S OPINION; A ND! HE MAY- 
NOT BOLSTER HIS ULTIMATE OPINION OF VALUE BY TEILLING 
THE JURY WHAT OTHERS TOLD HIM. 

The case of United S tates v. Katz, et al ., 213 F. 2d 799, certiorari 
denied 75 S. Ct. 8&, 348 U. S. 857, 99 L. Ed. 675, decided in 1954 by the 
First Circuit, is a condemnation case directly on point whijch appellees 
submit is sound and well reasoned. Therein the District cjourt below 
ruled that it would not allow the government’s experts to testify as to 
the prices paid at recent sales of similar properties if the witness’s 


information was not based upon personal observation or participation in 
the particular transaction involved, but was based only upon talk on the 
street or in the real estate trade, or recitation of consideration in or 


computation from Internal Revalue Stamps affixed to deeds! among the 

‘ 

land records. The Court of Appeals of the First Circuit ruled as follows 
(at page 800): 

” (1 -3) The District Court clearly understood that 
its ruling conflicted with the holding of the Court 6f Ap¬ 
peals for the Fourth Circuit in United States v. 5i39. 5 
Acres of Land, etc., 1952, 200 F. 2d 659. With due 
deference to the Court of Appeals for that Circuit^ we 
agree with the District Court. 


We said in Baetjer v. United States, 1 Cir., 1944, 
143 F. 2d 391, 397, certiorari denied 323 U.S. 7,72, 65 
S. Ct. 131, 89 L. Ed. 618, and we repeat, that usually, 
in the absence of recent voluntary sales of the condemned 
land itself, the best evidence of value available is the 
prices at which comparable lands in the vicinity of the 
land condemned change hands in voluntary transactions 
at about the time of the taking. This does not in any way 
imply that hearsay evidence is admissible to show the 
prices paid in voluntary transactions involving reason ¬ 
ably similar lands having the requisite propinquity in 





16 


time and distance. And we are not aware of any per ¬ 
suasive reason of necessity, or even of convenience , 
calling for a departure from the hearsay rule to ad¬ 
mit such evidence . On the contrary, we said in the 
Baetjer case that the motivation behind transactions 
in other lands can always be shown to affect the evi¬ 
dentiary value, but not the admissibility, of testimony 
as to the prices paid in such transactions, and cer¬ 
tainly most transactions are likely to be influenced 
by the motives of the parties thereto, such as the 
special needs or the strong desires of the buyer, the 
financial or other exigencies of the seller, and the 
whims, follies, fancies or ignorance of local values 
on the part of one or both of them. Since these are 
all matters of which persons with only hearsay knowl¬ 
edge of a sale can be expected to know little or noth¬ 
ing, whereas those with firsthand knowledge, such as 
a party to the sale itself or the broker or agent who 
affected it, can be expected to know at least some¬ 
thing, we think the hearsay rule should be adhered to 
in the interest of justice to both parties . Nor does 
information as to prices gleaned from the recitations 
of consideration in deeds in the Registry, or revenue 
stamps affixed thereto, give any real help in arriving 
at value. More often than not the true consideration 
paid is not stated in a deed, there appearing only a 
formal statement of consideration. And the value of 
the revenue stamps affixed to a deed is determined 
by the consideration paid exclusive of the value of 
liens or encumbrances at the time of the sale, LR.C. 

Sec. 3482, 26 U.S.C.A. Sec. 3482, so that accurate 
knowledge of the price paid cannot be calculated from 
revenue stamps without accurate knowledge of the 
value of liens and encumbrances on the land at the 
time of the sale which might or might not appear in 
the records of the Registry." (Emphasis supplied) 

In the case of Ramming Real Estate Co . v. United States , 122 F. 2d 
892, cited by appellant, the Court considered the problem of whether or 
not testimony, by a witness who did not have personal knowledge of a 
comparable sale, as to sales price determined by computations from 
revenue stamps observed on deeds among land records, should be con¬ 
sidered so unreliable as to be inadmissible as a matter of law. It should 
be noted that the question was not raised nor considered therein as to 



<4 
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whether or not a free sale was involved. In concluding that such testi¬ 
mony was not so unreliable, the Court stated that such revenue stamps 
were attached pursuant to federal statute, the violation of [which is made 
a crime, and that (at p. 895) "With this sanction, we think the amount of 
revenue stamps attached to the deeds may be said to have been a reliable 
source of information as to the amount of consideration paid for the prop¬ 
erty described therein." It was not called to the attention of the Court 

i 

therein, however, that the law does not require revenue stamps for that 

part of the purchase price represented by trust notes which the purchaser 

i 

assumes or takes the property subject to as stated in the Katz case. 



It is important to understand the basic underlying distinction be¬ 
tween the competency of esqpert witnesses to render an opinion as to fair 
market value of the properties taken when such opinion is ll)ased upon hear - 
say and secondary evidence, and the admission into evidence of the hear¬ 
say as independent evidence to be weighed by the jury in fixing just com¬ 
pensation. Some courts exclude the witness*s entire testimony unless the 
witness had firsthand knowledge of sales. See Valuation Under the Law 
of Eminent Domain , (2d Ed.) by Lewis Orgel, Sec. 132, p. 571, and 
cases cited in footnote 51. Such a contention was not made below, is not 
made here, and appellant’s witnesses were permitted to give their opin¬ 
ion of value and to state that comparable sales were considered among 
the land records. 


Nichols on Eminent Domain, (2d Ed., Vol. 5, Sec. [18.45, p. 181) 
states the rule here propounded by appellees as follows: j 

"A witness who has given his opinion as to value 
may state the reasons for his opinion, and he may of 
course state as such reasons any circumstances which 
he would be allowed to give in evidence as independent 
facts; but he cannot under the guise of fortifying his 
opinion state to the jury any facts which, either be¬ 
cause the facts themselves are not relevant or because 
his knowledge of the facts is entirely based on hear¬ 
say, are themselves inadmissible." 


i 


18 


4 ; 


And continuing at page 278: 

’’The price paid for similar land, when admitted 
as independent evidence of value, must be proved 
with as much formality as any other material fact, 
and the witnesses are not permitted to testify in re¬ 
gard to sales unless they were parties thereto, or 
were the brokers who effected the sale, or in some 
other manner knew the price paid of their own knowl¬ 
edge, and not as a matter of common rumor, or from 
hearsay only. ” 

In the case of International Paper Co. v. United States , 227 F. 2d. 
201, cited in appellant’s brief, the Court did not say that sale based on 
hearsay is admissible when the effort is to show the sale of other prop¬ 
erty as a standard of value. To the contrary, the Court there cited with 
approval Atlantic Coast Line R. Co . v. United States , 5 Cir., 132 F. 2d., 
959, 963, as follows at page 208: ’’When the effort is not to show the sale 
of other property . . . as a standard of value . . . his opinion should not 
be rejected. ” (Emphasis supplied) The case held that the witness should 
be allowed to state his ultimate conclusion as to fair market value of the 
parcel in question although in preparation for the case he had arrived at 
his opinion from hearsay and otherwise inadmissible evidence. The Court 
in the International Paper case explained the Katz case, but did in no 
respect modify or depart from it regarding exclusion of hearsay to show 
the sale of other property as independent evidence. It is amazing that the 
Court, in sustaining the admission of testimony by an ejqjert witness as 
to value where the preparation of the opinion and the assimilation of the 
witness’s learning was based on hearsay sources, felt that it was neces¬ 
sary to refer to that part of the Katz decision relating to the breadth of 
the trial court’s discretion. Apparently this resulted from the citation of 
and innocent misstatement by appellant therein in his brief of the facts in 
the Katz case because the Court in International Paper case stated at page 
208 ’’Actually, however, what happened in that case (the Katz case) was 
that the trial court excluded an opinion based on hearsay ...” (Emphasis 
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supplied) A reading of the Katz case clearly shows that the court there 
permitted the opinion of the witness but excluded the underlying hearsay. 
The Court stated in the Katz case as follows: 

"But the government contends that even though 
the testimony of its experts as to the prices paid for 
comparable lands in transactions as to which they had 
no firsthand knowledge was not admissible as substan¬ 
tive evidence to prove those prices, still they should 
have been allowed to testify as to those prices oh di¬ 
rect examination to show the jury the basis upon which 
their opinion of value rested. We do not agree, j 

It is true that the specialized knowledge of Expert 
witnesses is usually derived in part, and may bh de¬ 
rived wholly, from hearsay sources, such as state¬ 
ments in text books and the instruction imparted by 
teachers and others in the particular field involved. 

But it does not follow from this that an expert witness 
may bolster his ultimate opinion of value by telling ~~ 
the jury what others told him . The principle was 
succinctly expressed by Mr. Justice Holmes when 
Chief Justice of the Supreme Judicial Court of Massa¬ 
chusetts in National Bank of Commerce v. City of 
New Bedford, 1900, 175 Mass. 257, 56 N.E. 288, 

290, wherein he said: ’An expert may testify tq value, 
although his knowledge of details is chiefly derived 
from inadmissible sources, because he gives the 
sanction of his general experience. But the fact that 
an expert may use hearsay as a ground of opinion does 
not make the hearsay admissible T* The reason for the 
rule is obvious. Any expert deserving the name must 
of necessity assimilate prior learning, rejecting some 
and accepting some as his experience dictates, |and to 
permit him on direct examination to develop the hear¬ 
say basis for his opinion would lead the trial astray into 
a host of collateral issues which could only obscure the 
main one and needlessly prolong the trial. (Emphasis 
supplied)” 

Had the Court in the International Paper case understood the Katz 
case, it would have merely cited it in support of its holding. Having mis 
interpreted the question at issue therein, it reached to the 5139. 5 Acres 
case for respectable authority upon which to hang its hat in support of its 

I 

holding that fair market value opinion is qualified for admission although 


the witness’s experiences are based upon inadmissible sources. The ul¬ 
timate holding upon the issue raised in International Paper case is not 
disagreed with. The method of reasoning to support it is, at best, un¬ 
fortunate. 

In the case of H & H Supply Co. v. United States , 194 F. 2d. 553, 
cited in appellant’s brief, counsel for the property owners moved to strike 
an opinion by a government witness that the land taken had no value for 
secondary recovery of oil, which involved a method of obtaining additional oil 
by applying water pressure, and all of the testimony of the witness on the 
ground that it was partially based on hearsay. The witness had stated that 
he based his opinion upon a visit to the property in question, upon available 
records and the geology and nature of the sand. The objecting party elicited 
on his own cross-examination of the government witness that an employee 
of one of the parties to the proceeding had told him that secondary recov¬ 
ery of oil had already been attempted. The Court in upholding the refusal 
to strike the witness’s opinion that the prospect of the recovery of addi¬ 
tional oil by such a process was worthless stated as follows (194 F. 2d 
556): ’’The rule is well established that an expert may testify as to value , 

I 

though his conclusions are based in part, or even entirely, upon hearsay 
testimony. ” (Emphasis supplied) Such is not authority for the admission 
of the hearsay itself. Furthermore, in H & H Supply Co. v. United States 
the Court did not have bef ore it the question of the admissibility of com¬ 
parable sales. 

Appellant principally relies upon the 5139. 5 Acres case of Judge 
Parker of Fourth Circuit. The Court therein ruled it was error to ex¬ 
clude testimony of sales which the witness had learned of in his investi¬ 
gation and which he had verified by examination of the land records upon 
the ground that the records were not produced or the persons who had 
participated in the sales called as witnesses. The Court in the case here 
on appeal ruled that a witness could testify as to what he observed on the 
land records provided it were first shown to be a free sale. Judge Parker 
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reiterated the ruling as follows at page 662: ’’The rule is [well settled 
in most jurisdictions that ordinarily ’the value of lands, or interests in 
realty, at a particular time, may be proved by evidence ojf voluntary 
sales of similar property in the vicinity, made at or about the same 
time. 1 ” (Emphasis supplied) It is respectfully submitted that the state- 

i 

ment of Judge Parker that a statement by a witness of sales price which 
was a basis of his opinion, though entirely hearsay and secondary evi¬ 
dence, does not become independent evidence, is fallaci ous reasoning 
in view of the fact that such testimony is thus placed before the jury to 
make its own comparison for purpose of fixing just compensation. It is 
particularly interesting to note that in another decision injthe Fourth Cir¬ 
cuit written by Judge Parker, United States v. 25,406 Acres of Land , 
etc. , 172 F. 2d 990, 993, the Court stated "Of course, an expert may 
not, under the guise of giving the basis of his opinion, lug in evidence 

which is incompetent or irrelevant." This language is particularly im- 
—————————— 

portant to the subject appeal in the light of Judge Parker 1 js statement in 
the 5139. 5 Acres case (200 F. 2d 659, 661) that sales on [fore closure 
and similar forced transactions not on the open market are without pro¬ 
bative force as a matter of law. It is difficult to imagine how a jury 
could consider such testimony of sales of other properties described as 
comparable other than as a standard of value to be weighjed as indepen¬ 
dent evidence. The fact that such would certainly be the j effect shows the 
fallaciousness of the reasoning of the Court in the Fourth Circuit in al¬ 
lowing indirectly what cannot be done directly under well established rules 
of evidence. It is interesting to note in this regard that it is stated in 
appellant’s brief at page 5 that "Its admission would have given the jury 

objective facts against which to compare the conflicting expert opinion." 

'■ — 1 

(Emphasis supplied) It therefore clearly appears, if it is necessary to 
indulge in the questionable theory expounded, that the attempt below was 

i 

to introduce sales as independent evidence to be considered by the jury. 
This Court in the Riley case described a sale (p. 13) as "pertinent and 
direct evidence of value." ! 


22 


To permit the introduction of sales price of similar property as 
independent evidence to be weighed by the jury in fixing just compensa¬ 
tion under the guise of giving the basis of his opinion, where the witness 
had no knowledge as to whether or not such sale were forced, would sub¬ 
ject opposing counsel to the unsurmountable burden of making an inves¬ 
tigation, not possible until after the property owners 1 witnesses have 
completed their testimony and the Agency 1 s witnesses have taken the 
stand to testify as to sales, in preparation for rebuttal testimony which 
may come up the same trial day. The lack of fairness of such a proce¬ 
dural ruling, if adopted by this Court, is clearly shown by the fact that 
appellant desired to introduce from 250 to 300 of such sales (Jt. App. 78). 
It is senseless to reason that such lack of knowledge should go to the 
weight of the evidence to be developed on cross-examination where the 
witness has no knowledge of the circumstances surrounding the sale. 
Under such an illogical and inequitable rule the onus would have fallen 
upon the colored property owners below to employ expert witness to in¬ 
vestigate the 250 to 300 sales to determine which were forced sales and 
thereby inadmissible, in preparation for rebuttal testimony, to lay the 
foundation for a motion to strike that which, under the rule of the Hannan 
case should not have been admitted until the party offering the evidence 
showed as a preliminary fact, was not forced, and thereby relevant. The 
adoption of such a procedure would most certainly substantially prolong 
the trial of a case and confuse the jury, which would be required to relate 
the rebuttal testimony of the property owners to many sales admitted dur¬ 
ing appellant’s case. 

Even under the liberal rule of admitting testimony as to sales on 
direct examination, which has clearly been adopted in this jurisdiction 
and which is described as the majority rule, Orgel notes the three most 
important limitations as (Sec. 138, p. 586): 

M (a) degree of similarity between the property that was 

subject of the sale and the property that is being valued; 


23 


(b) proximity between the date of the sale and date 
of valuation; and 

(c) nature of the sale, as determined from the cir¬ 


cumstances under which it was made. 


ft 


A condemnation proceeding should not be permitted to become a 
mere contest between two parties as to how many sales can be listed from 
the land records and introduced into evidence, irrespective of whether or 
not such were forced sales, or sales of property having no comparability 

I 

in size, contour, shape, location, construction, zoning, use, obsolescence, 

i 

improvements, and surroundings, and regardless of the conditions under 
which such sales were made. As stated by this Court in the Riley case 
at page 14: "Valuation by comparison is a delicate, often difficult, busi¬ 
ness. " But if witnesses were permitted to testify as to sales price of 
other property which the witness states he considered in arriving at his 
conclusion of just compensation of a particular parcel taken, without being 
required to first show some degree of comparability and that the sale was 

I 

not forced, it would indeed resolve into a contest between the government 
and the property owner and a mad scramble to introduce a mass of sales 
so great as to prevent their investigation during trial, which would be a 
most unequal contest between an Agency fully equipped with staff lawyers, 
the Department of Justice, and a staff of appraisers and engineers, as 
compared with the individuals whose homes are taken from them who are, 
by and large, poor, and would be at the mercy of the Government. To 
confine sales to those of which the witness has personal knowledge permits 
the property owner and the Agency to develop on cross-examination the 
circumstances surrounding the sale which go to the weight to be given 
thereto. As the First Circuit stated in the Katz case respecting circum¬ 
stances of the parties to a comparable sale (at page 800): j "Since these are 

i 

all matters of which persons with only hearsay knowledge of a sale can be 

I 

expected to know little or nothing, whereas those with firsthand knowledge, 
such as a party to the sale itself or the broker or agent who effected it, 
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can be expected to know at least something, we think the hearsay rule 
should be adhered to in the interest of justice to both parties." The man¬ 
date of the Constitution that the owner must receive M just compensation” 
prevents the procedure advocated by appellant. Furthermore, the Agency 
was not surprised by the ruling of Judge Wilkin in this case below, which 
was identical to his ruling in the very first case brought by the Agency 
(Jt. App. 59). If the Agency felt that the thirty-some sales introduced 
by appellees on personal knowledge were a distorted and weighted mis- 
representative section of free sales, which appellees strenuously deny, 
why did they not benefit from the ruling in the first case ? There are 
scores of brokers with actual sales experience in Southwest and hundreds 
of parties to sales. Why was not one produced? When Judge Wilkin asked 
(Jt. App. 78), ’’Why can you not get that personal knowledge through wit¬ 
nesses, firsthand witness, as to such sales ?”, counsel for appellant re¬ 
plied, ’’They have gone other places. ” The weight to be given to such ar¬ 
gument of appellant going to the difficulty of proof under the ruling of 
Judge Wilkin need not be argued. 

Certainly the witness should be required to go further than examina¬ 
tion of land records in order to determine that the sale was not made 
under compulsion, coercion or compromise. Oral testimony as to sales 
price, as distinguished from introducing a deed into evidence, has been 
recognized as preferable where the witness giving such testimony is a 
party to the sale so that he may be cross-examined to determine whe¬ 
ther the price is fair. 5 Producing in Court an original deed with stamps 
affixed is no less objectionable than oral testimony of stamps observed 
upon the land records where it is not first shown that the deed involved 
a free sale. It therefore appears that secondary evidence is not the crux 
of the problem, but rather the showing of the preliminary fact that the 
sale was not under compulsion, coercion or compromise. Appellant 


Arkansas Natural Gas Co. v. Sartor. 78 F. 2d 924. 927. 
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offered neither the best, secondary nor hearsay evidence tliat any sale 
comparable to the properties here on appeal was a free sale. 

Forced sales are not admissible. Sales with extraordinary circum¬ 
stances other than forced have generally been held admissible by the 
courts, although there is substantial authority to the contrary. But, the 
argument for admissibility of sales not strictly "forced” carries with it 

a grave necessity for requiring personal knowledge so that such factors 

l 

can be developed on cross-examination. It is apparent that the opportun- 
ity to investigate such factors subsequent to the surprise of such evidence 

in court is not available, and it would not be practical to afford the sur- 

! 

prised party the necessary time to make such an investigation in prepara- 

i 

tion for rebuttal, if he could afford the great expense involved. There is 
no reason, on the other hand, why witnesses with persona} knowledge 
should cost more to produce as witnesses initially than witnesses who 

I 

know nothing of sales which they find by inspecting land records. 

In the case of United States v . 2,877. 37 Acres of La^id in Harris 
County, Texas , 52 F. Supp. 696, a proceeding by United States to take 
land for public use, exclusion of testimony as to value of land by showing 
comparable sales by witnesses having no personal knowledge of the trans¬ 
action was held not to be error. 

This Court upheld the exclusion of testimony by an expert witness in 
a condemnation case upon the ground that the record failed to reveal that 
the witness could give other than hearsay testimony. Hannan v. United 
States , 76U.S. App. D. C. 118, 120. The Court stated "^he relevancy 
of such speculative evidence is doubtful, and there is no Reason to ques¬ 
tion the ruling." 

It therefore appears that the rule followed by the eminent trial judge 

below, who has had a wealth of experience in condemnation proceedings 

i 

and has come to our jurisdiction for the purpose of aiding our Courts in 

i 

the Nation’s Capital in the disposition of the many condemnation cases 
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incident to the Agency’s vast program, is based upon substantial author¬ 
ity, is sound on its merits, and is required in order to provide fairness 
to both the Agency and the property owner. 

VI. 

TRIAL COURT WAS NOT GUILTY OF AN ABUSE OF DISCRETION. 

Appellees respectfully submit the subject rulings of Judge Wilkin 
were correct as a matter of law and urge that this Court so rule in the 
interest of providing a clear ruling which can be recognized by the Agency 
and the hundreds of property owners in our city whose properties have 
yet to be taken by appellant, to the end that all parties can proceed to 
prepare their future cases in conformity therewith. 

If the Court should be disposed not to so rule, appellees respect¬ 
fully submit that the rulings of the eminent Judge below clearly came 
within the sound discretion of the trial Court. 


vn. 


ASSUMING ARGUENDO THAT THE TRIAL COURT MADE AN 
ERRONEOUS RULING. SUCH DID NOT PREJUDICE APPELLANT 
UNDER THE CIRCUMSTANCES TO SUCH A DEGREE AS TO CON¬ 
STITUTE REVERSIBLE ERROR. 

In support of its contention to the contrary, appellant argues that 
the trial court’s instruction to disregard the testimony of Mr. Hall, 
whose testimony as aforesaid was restricted to parcels other than those 
here on appeal, discredited his valuations in the eyes of the jury and 
that such carried over to and discredited the Agency’s witnesses who 
did testify as to the property here on appeal. Appellees submit that this 
contention has been completely disposed of above (Argument I.). 

Appellant further complains of the amount of the verdict, although 
within the range of the testimony and in an average amount of $716. 00 
less per parcel than the amount paid by the owner within three to five 
years before the taking, and points to the spread between the valuations 
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testified to. There is no doubt that the jury formed an opinion as to the 
weight to be given to the Agency’s expert opinion. Mr. Throckmorton had 

never made a sale in Southwest and had never made an appraisal of South- 

! 

west property prior to employment by the Agency. Mr. Smith had abso¬ 
lutely no experience in Southwest prior to becoming a witness for appel¬ 
lant. Mr. Koones had definitely made no sales therein for the past twenty 
years. The record clearly shows that they were not familiar with the 

i 

area prior to the effects of the threat of condemnation. Tl^b evidence was 
undisputed that there has been nothing constructed in the Washington area 
in the subject price range since the purchase by the home Owners of the 
parcels here involved. 

i 

This Court in the Riley case had this to say (p. 7): j 

"A sale of the identical property on the critical date 
is practically unknown in realty transactions. But an 
actual sale of the property near the date is sometimes 
found, and when it exists it is evidence of the highest 
order." (Emphasis supplied) 

I 

and added (p. 8): 

i 

i 

”In the case at bar we have a sale of the identical 
property on the open market within three years jof the 
valuation date. ” 


At the trial below appellees introduced in evidence, through parties 
who participated therein, the real estate contracts and settlement sheets 
for each parcel here involved and showed as a preliminary fact that each 

i 

sale was free, on the open market, the circumstances surrounding the 
transaction at the time it was made, the regularity of payjments on the 
trusts, the amount principal had been curtailed, and the length of time 
it would take to pay off. Counsel for appellant was given an opportunity 
and did at length cross-examine the property owners and texperts with re¬ 
spect thereto. Mr. Throckmorton testified with respect to the sales of 
the subject properties, by looking at the contract introduced by owners, 
that each was an unsound sale, represented by worthless [paper. He 
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admitted that such opinion did not have the benefit of the factors occurring 
subsequent to the sale which go to its soundness. By way of example, 
when it was called to his attention that Mr. and Mrs. Watson had made 
regular payments, had curtailed principal by $1,471. 02 and would have 
owned their home free and clear in eight years, he stated that such fac¬ 
tors did not go to the soundness of the sale, but only the contract terms, 
and he refused to consider the new information learned, stating that eight 
years for a trust to run was too great and too risky. 

Appellant’s experts did not know that improvements had been made 
to parcel 452 three years before the taking in the sum of $2, 798. 55, as¬ 
sumed that the property was 60 years old, including many of the new items 
such as new floors throughout, inside toilet, new floor joists, new wood 
trim throughout, and many other items, vouchers for which in said sum 
of $2, 798. 55 were produced in court upon demand of appellant. The same 
situation applies to parcel 465 with respect to which vouchers showed im¬ 
provements of $1, 563.10 made five years before the taking, and $2,077. 84 
for parcel 488 three years prior to the taking. Such oversights by appel¬ 
lant’s experts clearly account for the fact that the verdict tended toward 
the testimony of appellees. The Agency did introduce sales evidence re¬ 
garding appellees. During the Agency’s case appellant called Mr. Carr as 
their own witness, who had theretofore testified for owners, and introduced 
sale of parcels 452 and 488 in a group wholesale transaction to a dealer, 
which sale also included a third property, which sale, as the evidence had , 
theretofore shown, was succeeded by improvements to the three properties 
in the total sum of $6,439.49. 

While appellant contends that it was prejudiced by exclusion of com¬ 
parable sales, the evidence clearly shows that the valuation of its experts 
was based upon the reproduction cost less depreciation plus land value 
method. Their opinions of fair market value coincided precisely with 
their computations based upon this method as revealed by cross-examina¬ 
tion. The method by which they arrived at their valuations has been 
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recognized as a ’’crude rule of thumb” by this Court in the Riley case. 

i 

Indeed, the same rate of depreciation was applied below to| a frame house 
as to a brick house. The jury had no doubt formed an opinion as to weight 
to be given to Agency’s expert’s opinion. Under the law recently ex¬ 
pounded by this Court in the Riley case, which would be included in the 

i 

instructions at a new trial, it would be most speculative td guess that the 
introduction of sales by appellant concerning which the witness’ s knowl¬ 
edge is confined to an inspection of the land records, woulid result in a 
different verdict. Sales evidence of such character would be entitled to 
so little weight as not to be persuasive under the law of the Riley case 
and in the light of recent sales of specific properties introduced below. 

Appellant further argues that the Court was given th^ idea of a 
peculiar market and that it is reasonable to assume the jury was given 
the same impression. Counsel for these appellees made no contention 
whatsoever that there was a ’’peculiar market” or that the! jury should 
consider any price or any standard other than ’’fair market value. ” The 
colloquy referred to by appellant (Jt. App. 74-75) occurred after the re¬ 
tirement of the jury from the courtroom. There had beeri testimony that 
as of the date of the taking, January 27, 1955, there was no market for 

i 

homes in Area B because of the Agency’s activities which! preceded the 
taking, and such was the occasion for the Court’s comments. This coun¬ 
sel made his position clear (Jt. App. 76) as follows: ’’Mi*. Wilkes. It 
would appear to me, your Honor, that the issue to be determined by the 
jury (regarding the extraordinary condition of the market on the date of 
taking) is what would the market have been on January 27, 1955, in the 
absence of condemnation and the effects of it. ” Proper instructions were 
given by the Court below at the conclusion of the case, without objection 

i 

of appellant, and no error in any instruction relating to tjie subject parcels 

i 

is urged by appellant here. 

The property was viewed by the jury in the case months after the 
taking at a time when parcels 465, 470, 471 and 488 had )seen completely 
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vandalized. This factor weighed heavily against the property owners in 
attempting to show the condition which existed at the time the Agency took 
their homes from them. The Agency has since demolished them and the 
land is now clear. A jury would not be in a position to justly determine 
fair market value should the Court grant a new trial. 

For the foregoing reasons, appellees respectfully submit that no 
error was committed by the Court below, but that if this Court should 
conclude to the contrary, such was not prejudicial under the circumstan¬ 
ces. 


CONCLUSION 


For the foregoing reasons these appellees respectfully submit and 
pray that the judgment of the District Court should be affirmed. 

Respectfully, 

WILKES & ARTIS 

By James C. Wilkes, Jr. 
Attorneys for Appellees 
500 Tower Building 
Washington 5, D. C. 


May 1956 
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tUntteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,144 

District of Columbia Redevelopment Land Agency, 

APPELLANT 


V. 

61 Parcels of Land in Squares 585, 586, 643 and E-643, 
in the District of Columbia, Thomas A. White, et al., 

appellees 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The District of Columbia Redevelopment Land Agency 
(hereinafter referred to as the Agency) brought this pro¬ 
ceeding to condemn land in connection with the “Area B” 
redevelopment project. Jurisdiction of the district court 
was invoked under section 5 of the District of Columbia 
Redevelopment Act of 1945, 60 Stat. 790, 5 D.C. Code 704, 
and the Act of March 1, 1929, 45 Stat. 1415, as amended 
16 D.C. Code 619-644. Jurisdiction of this Court is invoked 
under 28 U.S.C. sec. 1291. 

STATEMENT OP THE CASE 

This is an appeal from a judgment determining the 
amount of compensation payable for the condemnation 


(1) 


of various dwelling houses in execution of the “Area B” 
redevelopment project in southwest Washington. A jury 
trial was had concerning many parcels commencing on 
October 4, 1955, and concluding on October 14, 1955. This 
appeal relates to six of the parcels at that trial. 

For present purposes it is unnecessary to state in detail 
all of the evidence regarding those parcels. As is cus¬ 
tomary, each side presented the testimony of expert ap¬ 
praisers or realtors and in many instances the owners 
themselves also testified. Evidence was given as to the 
cost of reproduction approach to value and also to the 
indications resulting from a capitalization of income. An 
important element was the value indicated from sales of 
comparable properties, which presented the question in 
this appeal. Throughout this trial the Agency contended 
that an expert witness could testify as to the price and 
other details of the sales of comparable properties upon 
which he relied even though he had not personally partici¬ 
pated in such sale because an established exception to the 
hearsay and best evidence rules was applicable (Jt. App. 
30-31, 32-33, 35, 46-59). The court, however, disagreed. It 
imposed strict limitations upon such evidence, requiring 
personal knowledge of the sales before permitting mention 
of the price (Jt. App. 56-59, SO). Emphasis was placed 
upon the thought that the expert relying on a particular 
sale must first testify of his personal knowledge that it 
was a free sale and not under compulsion (Jt. App. 57-58, 
64, 70). 

The result of the trial was that the jury had before it 
detailed testimony from witnesses for the condetnnees as 
to particular sales they considered to be comparable in¬ 
cluding introduction of the settlement sheets in evidence 
as exhibits (Jt. App. 2-13, 14-16, 17-2S, 71-72). Testimony 
of the Agency’s expert, Mr. Hall, as to the prices of com¬ 
parable sales he relied upon was in the record but when the 
court later made its ruling requiring personal knowledge, 
appellees’ motion to strike Mr. Hall’s testimony was 
granted and the jury was told to disregard it (Jt. App. 29- 
39, 59-61, 70-71, 86). The Agency’s other expert, Thornton 
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Owen, was likewise prevented from stating the prices of 
sales he relied upon as being comparable (Jt. App. 64-65, 
66, 73-74). The consequence was that the court was given 
the impression that there was a “peculiar market” in this 
area where property changed hands at what was more than 
ordinarily would be considered to be the market price for 
such dwelling houses in Washington (Jt. App. 74-75, 76). 
The amount of the verdicts in relation to the parties’ evi¬ 
dence is as follows: 


Parcel 

Agency’s Value 

Owner’s Value 

Verdict 

452 

$3,900 

S6,800-$7,950 

$6,950 

465 

6,050 

7,200 

7,000 

469 

2,850-83,165 

4,800- 5,000 

5,000 

470 

3,450- 3,165 

4,800- 5,000 

5,000 

471 

2,900- 2,750 

5,000- 5,750 

5,000 

488 

3,900- 4,020 

6,800- 6,950 

6,250 


Judgment was entered October 27, 1955 (Jt. App. 90-91). 
Notice of appeal was filed December 22, 1955. A motion 
to dismiss this appeal on the ground that this case was 
governed by the 30-dav period for appeals generally ap¬ 
plicable rather than the 60-day period applicable when the 
United States or one of its agencies is a party was denied 
bv order entered March 2, 1956. 

v 7 

STATEMENT OF POINTS 

Appellant, the District of Columbia Redevelopment Land 
Agency, respectfully states herewith the points upon which 
it intends to rely on appeal. 

The district court erred at the trial of the case in the 
following particulars: 

1. In excluding evidence as to sales of comparable prop¬ 
erty. 

2. In ruling that testimony as to the price or other details 
of sales of comparable property could be admitted only 
upon a showing that the witness had personal knowledge of 
the transactions. 

3. In excluding the testimony of Thornton Owen as to 
comparable sales and particularly the prices of them. 

4. In instructing the jury to disregard testimony of Mr. 
Hall relating to comparable sales. 
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SUMMARY OP ARGUMENT 

I 

The measure of just compensation payable upon the tak¬ 
ing of property under the Federal Constitution is market 
value which means probable selling price and not some 
hypothetical value. Actual selling price is the objective 
sought even when there are so few sales of comparable 
properties that there is said to be no market. Consequently, 
the federal courts follow the rule adopted by most state 
courts that the prices of comparable sales the experts con¬ 
sidered may be stated by them upon direct examination and 
reject the view of a decreasing minority of state courts 
excluding testimony as to such prices because of a different 
concept of “market value” and for fear that it will lead 
to collateral issues. 

The expert may state the prices and other details of such 
sales regardless of whether his information is obtained 
from the title records, interviews with the parties to the 
sales or otherwise. The courts in United States v. 5139.5 
Acres of Land, 200 F. 2d 659 (C.A. 4, 1952), and Interna¬ 
tional Paper Co. v. United States, 227 F. 2d 201 (C.A. 5, 
1955), expressly rejected objections to such testimony based 
on the hearsay and best evidence rules and applied to this 
particular situation the general exception governing all 
expert testimony as to facts upon which the opinion is 
grounded. 

The trial court’s requirement that the experts must show 
personal participation in the sales relied upon in arriving 
at their value is thus contrary to authority and, without ad¬ 
equate cause, so seriously hampers the production of this 
most important unbiased evidence as to give the jury a 
completely distorted impression of the situation. This re¬ 
sult is not justified, much less compelled, by Hannan v. 
United States, 73 App. D.C. 166,131 F. 2d 441 (1942), which 
dealt with a sale to a party possessing the power of eminent 
domain which all courts have recognized requires special 
treatment. It is not necessary, as the trial court thought, 
to require personal knowledge of the expert so as to nega- 
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live any question of compulsion in the sale because that, 
like other factors which might tend to discredit the sale, is a 
matter for cross-examination. 

The rulings below were based upon a mistaken view of 
the law and hence cannot be sustained on a theory of exer¬ 
cise of the court’s discretion to exclude evidence of indi¬ 
vidual sales if the circumstances justify it. It is likewise 
clear that the jury’s verdict cannot be sustained on the the¬ 
ory that this sales evidence was not prejudicial. Its ad¬ 
mission would have given the jury objective facts against 
which to compare the conflicting expert opinion. This was 
especially important here where the court and probably the 
jury had gotten the impression that a “peculiar market’’ 
existed as to this area of a few blocks in Washington. 

ARGUMENT 

I 

Expert Valuation Witnesses May Give the Price of Comparable 
Sales Upon Which They Relied Even Though They Did Not 
Participate in Such Sales 

A. Under the Federal Constitution just compensation is 
measured by market value—meaning the selling price of the 
property condemned :—“It is conceivable that an owner’s 
indemnity should be measured in various ways depending 
upon the circumstances of each case and that no general 
formula should be used for the purpose. In an effort, how¬ 
ever, to find some practical standard, the courts early 
adopted, and have retained, the concept of market value. 
The owner has been said to be entitled to the ‘value,’ the 
‘market value,’ and the ‘fair market value’ of what is taken. 
The term ‘fair’ hardly adds anything to the phrase ‘market 
value,’ which denotes what ‘it fairly may be believed that 
a purchaser in fair market conditions would have given,’ 
or, more concisely, ‘market value fairly determined.’ ” 
United States v. Miller, 317 U.S. 369, 373-374 (1943), foot¬ 
notes omitted. The federal appellate courts, insisting upon 
this standard, have been constantly required to reiterate 
this fundamental principle, e.g., United States v. Petmsyl- 
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vania-Dixie Cement Corp., 178 F. 2d 195 (C.A. 6, 1949), 
and the many cases there cited. 

This market value is not, as some courts have thought, a 
theoretical or hypothetical concept but represents actual 
selling price. Thus, when standardized property for which 
there is a continuous market, such as the stock exchange or 
commodity exchanges, is involved that market price is con¬ 
trolling. United States v. Neiv River Collieries, 262 U.S. 
341, 344 (1923). It is, of course, rare that real estate lots 
are sufficiently identical and are traded in large enough 
volume as to present such a market. But the measure of 
compensation is not changed by the lack of active trading. 
The objective to be reached is the same, i.e., the price for 
which the tract in question would sell. The problem of 
proof is simply rendered more difficult. Thus “There may 
have been, for example, so few sales of similar property 
that we cannot predict with any assurance that the prices 
paid would have been repeated in the sale w*e postulate of 
the property taken. We then say that there is ‘no market’ 
for the property in question. But that does not put out of 
hand the bearing which the scattered sales may have on 
w r hat an ordinary purchaser would have paid for the claim¬ 
ant’s property. We simply must be wary that w r e give these 
sparse sales less weight than w’e accord ‘market’ price, and 
take into consideration those special circumstances in other 
sales which would not have affected our hypothetical buyer.” 
United States v. Toronto Nav. Co., 338 U.S. 396, 402 (1949). 
Even five sales widely removed geographically may be rel¬ 
evant, as in the Toronto case. 

B. Under the federal rule, evidence of the selling price 
of comparable properties is admissible on the direct exam¬ 
ination of an expert: —Since market price is the objective 
which is sought “Sales at arms length of similar property 
are the best evidence of market value.” Welch v. Tennes¬ 
see Valley Authority, 108 F. 2d 95, 101 (C.A. 6, 1939), cer¬ 
tiorari denied, 309 U.S. 688 (1940). “What comparable 
land changes hands for on the market at about the time of 
taking is usually the best evidence of market value availa¬ 
ble.” Baetjer v. United States, 143 F. 2d 391, 397 (C.A. 1, 
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1944), certiorari denied, 323 U.S. 772 (1944). It naturally 
follows that an expert witness can, on direct examination, 
state the prices and other details of such sales. This is the 
federal view and is followed by most state courts. West¬ 
chester County Park Commission v. United States, 143 F. 
2d 688, 693-694 (C.A. 2, 1944), certiorari denied, 323 U.S. 
726; United States v. Pennsylvania-Dixie Cement Cory., 178 
F. 2d 195, 199 (C.A. 6, 1949); United States v. Meyer, 113 
F. 2d 387, 397 (C.A. 7, 1940), certiorari denied, 311 U.S. 
706; United States v. Ham, 187 F. 2d 265, 267-270 (C.A. 8, 
1951). Some state courts (the number of which has been 
steadily declining) permit the witness to give other details 
but forbid him from stating the price of comparable sales 
on direct examination. This minority rule is partially 
based on the thought that a general market value rather 
than market price is the measure of compensation. United 
States v. Certain Parcels of Land in Philadelphia , 144 F. 2d 
626, 629-630 (C.A. 3, 1944). The minority position also is 
based upon the fear that the admission of evidence as to 
price of comparable sales would lead the trial into collateral 
issues and prolong the trial. The experience of the majority 
of courts has shown these fears to be groundless. To the 
extent that the trial is lengthened at all, the advantages 
of a full exposition of the facts as to sales more than out- 
■weigh the alleged disadvantages. It was such considera¬ 
tions that led the courts of New York, which were formerly 
the leading exponents of the minority view, to reverse their 
position. Village of Lawrence v. Greenwood . 300 N.Y. 231, 
90 N.E. 2d 53 (1949); see likewise reversing its rule, Town 
of Williams v. Perrin, 70 Ariz. 157, 217 P. 2d 918 (1950). 
For the same reason, a court which had not previously 
taken a position in the matter recently chose to follow the 
majority rule. Langdon v. Loup River Public Power Dis¬ 
trict, 142 Neb. 859, 8 N.W. 2d 201 (1943). 

C. Exceptions exist to the hearsay and best evidence rules 
wh-en an expert states the price and other details of compara¬ 
ble sales upon which he relied: —There are settled excep¬ 
tions to the hearsay and best evidence rules when an expert 
is stating the facts upon which his opinion is based. The 


8 


federal courts have expressly so ruled as to valuation ex¬ 
perts. International Paper Co. v. United States, 227 F. 2d 
201 (C.A. 5, 1955); United States v. 5139.5 Acres of Land, 
etc., 200 F. 2d 659, 662 (C.A. 4,1952); H. & II. Supply Co. v. 
United States, 194 F. 2d 553, 556-557 (C.A. 10, 1952); Ram¬ 
ming Real Estate Co. v. United States, 122 F. 2d 892, 895 
(C.A. 8,1941). In dealing with objections relating to com¬ 
parable sales, the court in the International Paper Co. case, 
supra, said (227 F. 2d at p. 208): 

On the threshold of this discussion, we consider it 
well established that, typically, the fair market value 
of real estate is proven by expert witnesses. Such ex¬ 
perts must base their opinions on such information in 
the art that accounts for their becoming experts. Such 
opinions are based on their knowledge of other sales 
comparable in type, location and size, their knowledge 
of the likely demand for such property and their knowl¬ 
edge of the market conditions prevailing in the area 
in which the land lies. Because of the nature of expert 
testimony on value, a certain amount of hearsay is a 
necessary ingredient of the opinion which is the product 
of the expert’s study. Both with respect to application 
of the hearsay rule, therefore, as well as with respect 
to the fixing of standards of remoteness and similarity, 
the trial judge must play an unusually important part. 
As we said in Atlantic Coast Line R. Co. v. United 
States, 5 Cir., 132 F. 2d 959, 963: 

“When the effort is not to show the sale of other 
property, or its lease, as a standard of value, but 
these are referred to by a witness experienced in 
dealing with such properties in the neighborhood and 
qualified to have an opinion on values, merely as 
things in his knowledge which contributed to the 
opinion which as an experienced man he holds, his 
opinion ought not to be rejected from evidence, but 
ought to go to the jury for their consideration of its 
reliability, under instructions.” 
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Dealing specifically with the hearsay objection, the court 
said (227 F. 2d at pp. 208-209): 

* # # appellant relies strongly on the case of United 
States v. Katz, 1 Cir., 213 F. 2d 799. Actually, how¬ 
ever, what happened in that case was the trial court 
excluded an opinion based on hearsay and the Court 
of Appeals affirmed without, howrever, stating as a mat¬ 
ter of law' that it would have been error for the trial 
court to have admitted the testimony. The court there 
said: 

“We are loath to circumscribe a trial court’s dis¬ 
cretion, however, by laying down a rule of lawr pro¬ 
hibiting an expert witness from ever giving the hear¬ 
say grounds upon which his opinion rests on direct 
examination. Perhaps there may be situations in 
which a trial court wrould think it helpful to permit 
a witness to give the basis, even if resting upon hear¬ 
say, for his opinion. We therefore sustain the rul¬ 
ing of the court below on the ground that no abuse 
of discretion is shown, rather than upon the accuracy 
of the ruling as a matter of law.” United States v. 
Katz, 1 Cir., 213 F. 2d 799, 800, 801. 

The government relies principally on a decision of 
the Court of Appeals for the Fourth Circuit in which 
the court says: 

“If the expert has made careful inquiry into the 
facts, he should be allowed to give them as the basis 
of the opinion he has expressed. If he had not made 
careful inquiry, this will be developed on cross- 
examination and will weaken or destroy the value of 
the opinion. Ordinarily evidence as to facts of this 
sort given by an expert as the basis of his opinion 
as to value comes with a sufficient guaranty of trust¬ 
worthiness to justify the relaxation of the hearsay 
and best evidence rules.” United States v. 5139.5 
Acres of Land, etc., 4 Cir., 200 F. 2d 659, 662. 
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We believe that since an opinion of an expert realty 
appraiser is necessarily based on factors that cannot 
be proven as substantive facts, and since the truth of 
the facts on which the opinion is based are subject to 
inquiry on cross-examination, the more liberal rule an¬ 
nounced by the Fourth Circuit should apply to cases 
of this type. We think this is implicit in the language 
quoted above from the Atlantic Coast Line case, supra, 
decided by this Court. 

In the 5139.5 Acres case the Court of Appeals for the 
Fourth Circuit reversed the trial court which, in excluding 
the sales, had indicated that production of records of the 
deeds might constitute sufficient foundation for the expert 
evidence. 1 But the court below is even more strict, requir¬ 
ing personal knowledge (Jt. App. 58). Obviously, it is 
impractical to subpoena as witnesses the buyers or sellers 
or their agents who participated in the transactions which 
are sought to be treated as comparable sales. And since 
it is the pattern of values shown by many sales that is 
important rather than any particular sale, “it would unduly 
hamper the production of such testimony and needlessly 
prolong the trial to require that the sales be proved with 
the particularity that would be necessary in suits to enforce 
the contracts relating thereto.” United States v. 5139.5 
Acres of land, etc ., 200 F. 2d 659, 662 (C. A. 4,1952). 

The result of the ruling below would be to limit drasti¬ 
cally the sales which might be considered to those few which 

1 In Ramming Real Estate Co. v. United States, 122 F.2d 892 
(C.A. 8, 1941), the court, in sustaining the admission of comparable 
sales evidence from a witness based on his examination of the 
recorded deeds rather than from personal knowledge, emphasized 
the fact that he took into consideration the revenue stamps, saying 
(p. 895) “With this sanction, we think the amount of revenue 
stamps attached to the deeds may be said to have been a reliable 
source of information as to the amount of the consideration paid 
for the property described therein. Here, again, the argument is 
one that may well have been addressed to the jury as affecting the 
weight of the testimony, rather than going to its admissibility.” 
Cf. Jt. App. 32, 34-35. 
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the expert witnesses for one or the other of the parties had 
personally conducted. This stifles development of the true 
facts and may well result in a misleading picture. That 
happened here. Since the real estate experts for appellees 
had negotiated many of the sales to the owners in the area 
they were able to satisfy the district court’s restrictions, 
whereas the Agency’s experts were not permitted to state 
the prices of the sales they relied upon (Jt. App. 71, 73-74, 
86). Consequently, the trial court was given the impression 
that in these few blocks of Washington there was a “pe¬ 
culiar market” (Jt. App. 75). It thought that there was a 
“special market” and that “there is some evidence of con¬ 
ditions here that people are willing to pay a rental or pur¬ 
chase price for some of that property which is above what 
we would ordinarily call the fair market price” (Jt. App. 75, 
76). This was, we believe, a totally false impression. All of 
the facts would show, we think, that the price of dwellings in 
this particular vicinity was governed by the same factors 
of supply and demand applicable throughout the southwest 
area of Washington and, indeed, throughout the city as 
control comparable properties and that application of the 
proper rule of law would dispel the notion that there was a 
peculiar, above-average market limited to this slum area. 

The Katz case referred to above (p. 9) is, we believe, the 
only federal appellate decision which even remotely might 
be thought to justify the decision below. The International 
Paper opinion sufficiently disposes of that case. And, if 
that case be considered a precedent beyond its particular 
facts, we submit it is erroneous for the reasons given by the 
Courts of Appeal for the Fourth Circuit ( 5139.5 Acres of 
Land) and the Fifth Circuit (International Paper Co.). 
Moreover, the reasoning of the Katz case is simply a reiter¬ 
ation of the minority view excluding evidence of the prices 
of comparable sales and is erroneous for the reasons already 
given (supra, p. 7). 

D. This Court ’s decision in Hannan v. United States does 
not support the rulings belorv :—Although the court below 
thought that its ruling represented a correct application of 
the hearsay rule (Jt. App. 58), it also found support in this 
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Court’s decision in Hannan v. United States, 73 App. D. C. 
166, 131 F. 2d 441 (1942). But the conflict which the court 
below thought existed between that case and the 5139.5 
Acres of Land decision (Jt. App. 58, 70) disappears upon 
analysis of the Hannan case. That case was dealing with 
the situation where one of the parties to a transaction which 
is offered as a similar sale possessed the power of eminent 
domain. There is a well-recognized exception to the general 
rule admitting evidence of comparable sales in such circum¬ 
stances. Most federal courts hold that “the prices paid in 
settlement of condemnation proceedings or the sum paid 
by the condemnor for similar land, even if proceedings 
have not been begun, is inadmissible.” Slattery Company 
v. United States, F. 2d (C. A. 5, March 7, 1956); United 
States v. Reynolds, 115 F. 2d 294, 296 (C. A. 5, 1940); 
United States v. 13J255.53 Acres of Land in Burlington and 
Ocean Counties, 158 F. 2d 874 (C. A. 3, 1946); Murdock v. 
United States, 160 F. 2d 358 (C. A. 8, 1947); United States 
v. Foster, 131 F. 2d 3 (C. A. 8,1942), certiorari denied, 318 
U. S. 767; see Orgel, Valuation Under Eminent Domain 
(1936), sec. 146, pp. 489-494. 

The Hannan case represents adoption of a rule followed 
by a minority of state courts that such evidence is admis¬ 
sible if the sale is shown not to have been under the com¬ 
pulsion of the power of eminent domain. That decision 
does not purport to establish a rule applicable to evidence 
of sales of similar property generally. In that opinion 
only a passing reference as to the hearsay rule is made in 
another connection (footnote 19). It does not suggest either 
reason or authority which would tend to justify the limita¬ 
tions imposed by the court below upon expert testimony 
relating to sales of comparable property. Furthermore, 
if the Hannan opinion is to be construed as embracing all 
evidence of comparable sales we submit that an examina¬ 
tion of the question demonstrates the soundness of the 
rule declared by the International Paper Co. case, the 
5139.5 Acres case and the other cases cited, supra, p. 8. 

Aside from the Hannan decision, the only reason sug¬ 
gested by the court below for insisting upon personal knowl- 
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edge as a condition precedent to the admission of evidence 
of the price of a particular comparable sale is to negative 
the element of compulsion in that sale. But just like the 
various other factors which determine whether a particular 
sale is to be more or less persuasive in the present case “If 
the expert has made careful inquiry into the facts, he should 
be allowed to give them as the basis of the opinion he has 
expressed. If he had not made careful inquiry, this will 
be developed on cross-examination and will weaken or 
destroy the value of the opinion.” United States v. 5139.5 
Acres of Land, 200 F. 2d 659, 662 (C.A. 4, 1952). 

Moreover, the trial court here appears to have had an 
erroneous idea of what constitutes “compulsion” justi¬ 
fying exclusion of evidence of a particular sale. The need 
for money, i.e., economic compulsion, which is present to 
a greater or lesser extent in every sale is not enough. Nor 
is the mere fact that there is court approval of a sale, as for 
example a trustee’s sale or a guardian’s sale, ground for 
its exclusion. The court so held in the 5139.5 Acres case 
as to a sale under court proceedings by a widow who had 
to have money stating (p. 661) that these “were matters 
going to the weight and not the admissibility of the testi¬ 
mony. Dickinson v. United States, 4 Cir., 154 F. 2d 642; 
United States v. Ham, 8 Cir., 187 F. 2d 265; United 
States v. Becktold, 8 Cir., 129 F. 2d 473; Thornton v. 
Birmingham, 250 Ala. 651, 35 So. 2d 545, 7 A.L.R. 2d 773; 
18 Am. Jur. 351. The sale under order of court was not 
a forced sale under mortgage or execution but a sale which, 
under the provisions of a will, required judicial approval. 
As said by Judge Woodbury in Baetjer v. United States, 
1 Cir., 143 F. 2d 391, 397, ‘Only sales on foreclosure and 
similar forced transactions not on the open market are 
without probative force as a matter of law. The motiva¬ 
tion behind other transactions can be shown, but only as 
affecting weight, not admissibility.’ ” The Baetjer case 
further recognized that sales are presumptively admissible, 
saying “If the sales were not what they appear to have 
been, transactions at arms’ length, that is a matter for 
cross-examination or rebuttal evidence.” Accord, United 
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States v. Meyer, 113 F. 2d 387, 397 (C.A. 7,1940), certiorari 
denied, 311 U.S. 706. In rejecting an argument that sales 
evidence was inadmissible because no proof of similarity 
had been given, the Court of Appeals for the Eighth Cir¬ 
cuit said: “Any dissimilarity went to the weight of the 
testimony, rather than to its admissibility.” Bamming 
Real Estate Co. v. United States, 122 F. 2d 892, S95 (1941). 

E. The rulings below cannot be sustained by reference 
to discretion of the trial court or on procedural grounds: 
In the interests of expedition of trials and of preventing 
delays and confusion resulting from excursion into collat¬ 
eral matters, trial judges necessarily have to exclude cumu¬ 
lative evidence as to comparable sales and to exclude evi¬ 
dence of particular sales which are too dissimilar as a 
matter of physical characteristics, location or time to be 
of any assistance in reaching the true value of the property. 
Courts do not, however, have a free choice whether to 
admit or exclude comparable sales evidence or to impose 
general limitations upon such evidence. In the present 
case, the evidence was excluded because of the court’s view 
of the law and not in the exercise of its discretion with 
regard to the facts of the particular sales which were con¬ 
sidered by the experts. The colloquy at the trial makes this 
fact clear and shows that the ruling was founded on the 
supposed conflict between the 5139.5 Acres decision and the 
other cases in that line (supra, p. 8) and the Hannan case 
(Jt. App. 46-59, 70). This fact becomes even clearer when 
regard is had to the fact that the same rulings were made in 
District of Columbia Redevelopment Land Agency v. 47 
Parcels of Land, etc., No. 13,198, now pending before this 
Court. Here again the 5139.5 Acres case presented precisely 
the same situation where the court, in reversing the judg¬ 
ment, said (pp. 661-662): “While the admission of testimony 
of this sort was a matter very largely within the sound dis¬ 
cretion of the trial judge, the exclusion here rested, not upon 
a sound exercise of that discretion, but upon an erroneous 
application of the hearsay and best evidence rules. The 
witness within reasonable bounds should have been allowed 
to give the jury the facts upon which his opinion as to 
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value was based * * V’ The instructions to the jury to 
disregard Hall’s testimony make it perfectly clear that the 
ruling below was based upon the court’s view of the law 
and that otherwise the evidence would have been admitted. 

F. The court’s error was highly prejudicial to appellant: 
Row dwelling houses would seem to be the nearest approach 
to an established market that one could find in the field 
of improved real estate. In such a situation it might be 
expected that the opinions of experts upon value would 
come closer to agreement than is usually the case. Yet 
here the owners’ valuations were roughly double those of 
the Agency (see supra, p. 3). The close conformance of 
the verdicts to the owners ’ claims of value strongly implies 
repudiation of the Agency’s witnesses. The reason is clear. 
The court was given the idea that a “peculiar market” pre¬ 
vailed in this particular area of southwest Washington (Jt. 
App. 74-75). It is reasonable to assume that the jury was 
given the same impression. Under the severe restrictions 
of the district court’s legal theory the Agency had little op¬ 
portunity to dispel this notion. And the instructions to the 
jury to disregard Hall’s testimony as to the sales prices 
upon which he relied obviously discredited his valuations in 
the eyes of the jury. Since the Agency’s other evidence 
was about the same in amount, the instructions likewise dis¬ 
credited all of the Agency’s testimony. It is, thus, perfectly 
clear that the ruling complained of substantially affected, if 
not controlled, the outcome of the case. It cannot, in any 
view, be said to be non-prejudicial. This is especially so 
in view of the rule that “an erroneous ruling which relates 
to the substantial rights of a party is ground for reversal 
unless it affirmatively appears from the whole record that 
it was not prejudicial.” [Italics by the Court.] McCand- 
less v. United States, 298 U.S. 342, 347 (1936). 
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CONCLUSION 


For the foregoing reasons it is submitted that the judg¬ 
ment should be reversed for a new trial. 


May 1956 


Respectfully, 

Perry W. Morton, 
Assistant Attorney General. 
Roger P. Marquis, 
Attorney, Department of Justice, 

Washington, D. C. 
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In the interests of clarity, this reply brief will deal with the 
contentions of appellees under the appropriate subheadings 
of the Agency’s main brief. 


I 

Expert valuation witnesses may give the price of comparable 
sales upon which they relied even though they did not par¬ 
ticipate in such sales 

A. Under the Federal Constitution just compensation is measured by 
market value—meaning the selling price of the property condemned 

Appellees agree that market value is the measure of just 
compensation. While it is not in point here, they quote (Br. 
7) the statement from this Court’s opinion in May me J. Riley v. 
District of Columbia Redevelopment Land Agency, No. 12782, 
decided May 17,1956, that a sale of the property on the valua¬ 
tion date is value rather than merely being evidence of value. 
In a petition for rehearing we have pointed out some of the 
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reasons why we believe the majority opinion in the Riley case is 
erroneous in fact and law and is contrary to established prin¬ 
ciples of condemnation law. As to the quoted statement we 
submit that no single sale is ever conclusive. Rather “Recent 
sales of the very property condemned are entitled to consider¬ 
able weight, but sales of similar property are entitled to weight 
also; and the relative importance of the two is dependent upon 
the facts in the particular condemnation proceeding.” Hickey 
v. United States, 208 F. 2d 269, 273 (C. A. 3, 1953), certiorari 
denied, 347 U. S. 919 (1954). The cited opinion also demon¬ 
strates the error of the Riley opinion, relied upon by appellees 
later in their brief (p. 27), that a sale of the same property 
three years before the taking must be given greater weight than 
sales of comparable properties. In any event there is no dis¬ 
pute that, at least in the present case, market value is the 
measure of compensation. 

B. Under the Federal rule, evidence of the selling price of comparable 
properties is admissible on the direct examination of an expert 

Appellees agree with this point (Br. 12). 

C Exceptions exist to the hearsay and best evidence rules when an expert 

states the price and other details of comparable sales upon which he 

relied 

Appellees attempt at length (Br. 15-26) to controvert this 
principle as applied to expert witnesses in condemnation cases. 
It is significant, however, that they do not even mention the 
basic principle of which this condemnation situation is simply 
one application. This is that expert witnesses, whether they 
are testifying as to value, as to medical causes or any other 
subject, may state the detailed facts upon which they relied to 
arrive at their opinion, without regard to the hearsay or best 
evidence rules. Like the court in the Katz case upon which 
they so heavily rely (Br. 4, 8, 15-16, 17, 18, 19, 23), appellees, 
being unable to justify refusal to follow that principle, simply 
pretend it does not exist. We submit that the cases cited in 
our original brief (p. 8) are a correct application of that basic 
principle and that appellees’ attempt to distinguish or dis¬ 
credit these decisions upon a variety of reasons applicable to 
each case (Br. 16-25) lacks merit. The validity of appellees’ 
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charges (Br. 21) that the reasoning of the Fourth Circuit in the 
51S9.5 Acres case is fallacious and that the method of reasoning 
in the International Paper Co. case “is, at best, unfortunate” 
(Br. 20) may properly be gauged by reference to appellees’ 
studied refusal even to mention the fundamental principle 
involved. 

Also, while purporting to recognize the difference between 
proof of comparable sales as independent evidence of value and 
statements by expert witnesses of the details of sales they relied 
upon in reaching their opinion as to value, appellees assert that 
a jury could not do otherwise than weigh them as independent 
evidence (Br. 21) and much of their discussion of other authori¬ 
ties concerns admissibility of sales as independent evidence, not 
as factors the experts considered. See, e. g., the quotation from 
Nichols on Eminent Domain as to the price of similar land 
“when admitted as independent evidence of value.” Judge 
Parker, in the 5139.6 Acres case, held that the expert “should 
be permitted to give the details of the sales upon which he bases 
his opinion, although the facts so stated do not become inde¬ 
pendent evidence.” We think Judge Parker was right in 
thinking a jury could make such a distinction. Again, appel¬ 
lees’ claim (Br. 21) that “the attempt below was to introduce 
sales as independent evidence” is based upon a refusal to read 
accurately our statement that admission of the evidence would 
have given the jury objective facts “against which to compare 
the conflicting expert opinions” (see appellees’ quotation at 
P* 21). 

Appellees’ argument as to the alleged lack of fairness that 
adoption of the rule of the 5139.5 Acres case would produce con¬ 
tains several serious errors. First and foremost is the allega¬ 
tion that it would lead to a “mad scramble to introduce a mass 
of sales so great as to prevent their investigation during trial” 
(Br. 23) and that the poor property owners would be 
unequipped to produce such evidence and would be “at the 
mercy of the Government.” In view of the identity of expres¬ 
sion, it seems apparent that this is a repetition of similar 
notions in the Riley opinion to the effect that extreme pre¬ 
caution must be taken to prevent the Government from over¬ 
whelming individual property owners. Such a charge is com- 
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pletely unwarranted and cannot be the basis for rejection of 
the rule of the 5139.5 Acres case. Furthermore, the argument 
is illogical. The objection that the Government may surprise 
the owners is simply a variation of the contention that any evi¬ 
dence of particular sales should be inadmissible (see the 
Agency’s opening brief, p. 7). In addition, this claim of pos¬ 
sible surprise, inability to produce evidence and probable 
imposition bears interesting contrast with the record in this 
case. Appellees produced abundant evidence as to sales in the 
area and, at counsel’s insistence over the protests of the trial 
judge, introduced in evidence many settlement sheets as ex¬ 
hibits (Jt. App. 2-9, 14-16, 22-27, 71-72). 

Secondly, we submit that here again Judge Parker was right 
in saying that ordinarily evidence as to facts of this sort given 
by an expert comes with some guarantee of trustworthiness and 
“If he had not made careful inquiry, this will be developed on 
cross-examination and will weaken or destroy the value of the 
opinion.” 

Thirdly, experience does not support appellees’ position. 
The fact is that expert witnesses for the parties will necessar¬ 
ily be aware of sales in the vicinity in recent times. The many 
cases where such testimony has been received without question 
as to admissibility being raised show that it is rare indeed that 
there is disagreement as to the facts of a particular comparable 
sale. See, e. g., United States v. Ham, 187 F. 2d 265 (C. A. 8, 
1951); United States v. Lambert, 146 F. 2d 469, 472 (C A. 2, 
1944); Fain v. United States, 145 F. 2d 956 (C. A. 6, 1944); 
Westchester County Park Commission v. United States, 143 F. 
2d 688 (C. A. 2,1944), certiorari denied, 323 U. S. 726; Knoll- 
man v. United States, 214 F. 2d 106 (C. A. 6,1954). 

Appellees do not, we submit, present either authority, legal 
reason, or practical justification for a refusal to follow the rule 
applied in the 5139.5 Acres case and the International Paper 
Co. case. 

Prime emphasis is placed throughout appellees’ brief on the 
failure of the Government’s experts to show that the sales they 
relied upon were not forced sales. The lack of such proof is 
urged as an independent basis for sustaining the rulings below. 
Of course, to require such proof of the experts is simply an in- 
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direct way of saying that personal knowledge of the sale must 
be shown under the hearsay and best evidence rules. Like the 
other elements of the sales considered by the experts, this fac¬ 
tor is a matter that may, by cross-examination, weaken or 
destroy the opinion. But even if testimony of the sale had 
been offered as independent evidence of value, appellees’ argu¬ 
ment that the burden is on the party offering the evidence to 
establish as a preliminary fact that the sale was free and not 
forced and that, absent proof, the fact is presumed not to exist is 
contrary to law. This precise question was discussed at length 
in Epstein v. Boston Housing Authority, 317 Mass. 297, 58 
N. E. 2d 135 (1944). The court agreed that the burden of 
proof was on the party offering the sale, but said: 

It does not follow, however, that the party offering the 
evidence must begin by proving that there was no form 
of compulsion, either suggested or conceivable, such as 
duress, fraud, or imperative need for immediate cash at 
any cost, that would preclude a free market. Free bar¬ 
gaining or bidding is normal and customary in business 
transactions, and compulsion is both abnormal and 
unusual. 

The court then reasoned that “The propriety of an inference, 
or even a technical presumption, that the condition of a person 
or thing, or the conduct of a person, is normal and customary, 
has often been recognized.” There followed many examples. 
It then concluded: 

Evidence of the price received from sales of comparable 
property is so necessary in order to bring extravagant 
appraisals by real estate experts into comparison with 
realities, that the introduction of such evidence ought 
not to be made so difficult as to be impracticable. We 
think that there is a presumption, in the technical and 
proper meaning of that word, that the price of land sold 
was fixed freely and not under compulsion. 

Applying the rule to the facts of the case before it, the court 
held: 

In the present case there was no evidence warranting a 
finding that the sale was made under such compulsion 
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as to make the price inadmissible as evidence of value. 
Consequently the presumption was not “rebutted,” that 
is, caused to lose its compelling legal force, but retained 
its force as a rule of law requiring the judge to treat the 
sale as free and noncompulsory. 

We submit that this reasoning is sound and constitutes another 
complete answer to the main theme of appellees’ brief. 

D. This Coart's decision in Hannan v. United States does not support the 

rulings below 

Little further comment is needed upon this point. Most of 
appellees’ argument (Br. 10-11) is simply a repetition of their 
attempt to answer Point C with which we have already dealt. 
It should be noted that appellees advance neither reason nor 
authority for their idea that while elements of comparable sales 
such as similarity in time, or physical attributes of size, loca¬ 
tion, and shape go primarily to the weight rather than admissi¬ 
bility of the evidence, the single element whether the particu¬ 
lar sale was under compulsion must be accorded different treat¬ 
ment. A discussion of the various decisions of the Illinois 
courts seems inappropriate here. For present purposes, it is 
enough to say that the decisions cited (Br. 9) contain no dis¬ 
cussion of the hearsay or best evidence rules and involved use 
of the sales as independent evidence rather than factors con¬ 
sidered by the experts. 

E. The rulings below cannot be sustained by reference to discretion of the 

trial court or on procedural grounds 

Appellees argue (Br. 5-6) that the rulings during the exam¬ 
ination of Mr. Hall and Mr. Owen did not affect their parcels 
and they suggest that they were unconcerned with those 
rulings and that to permit reliance thereon by the Agency on 
this appeal would be unfair. However, the fact is that Mr. 
Wilkes was the attorney that objected to Mr. Hall’s testimony 
(Jt. App. 29-39). Mr. Wilkes cross-examined Mr. Hall (Jt. 
App. 39-41). And when Mr. Owen was testifying, although 
it had already been made clear that he did not value appellees’ 
parcels (Jt. App. 44), it was Mr. Wilkes who objected, citing 
the Hannan case (Jt. App. 46-47). Mr. Wilkes made almost 
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all of the property owners’ argument in chambers on this ques¬ 
tion, joined by Mr. Raffel (Jt. App. 47-60). In connection 
with the motion to strike Mr. Hall’s testimony as to com¬ 
parable sales, Mr. Wilkes said (Jt. App. 60): “* * * that evi¬ 
dence has already gone in over my objection. I respectfully 
submit it would be highly prejudicial not to strike at this 
time.” We submit that, on such a record, the rulings cannot 
be affirmed on the ground that Mr. Hall and Mr. Owen were 
not directly valuing the properties represented by Mr. Wilkes 
and Mr. Raffel. 

The argument that objection was not preserved because no 
offer of proof was made during the testimony of Mr. Throck¬ 
morton, Mr. Smith and Mr. Koones is equally fallacious. Mr. 
Throckmorton testified that he had considered comparable 
sales and was prepared to testify as to the details of them (Jt. 
App. 64, 66, 73). When the time came for Mr. Smith and Mr. 
Koones to testify, the trial had lasted several days. Previous 
commitments made a speedy conclusion essential. Conse¬ 
quently it was agreed, in effect, that these two witnesses would 
testify the same as Mr. Throckmorton. 1 After Mr. Koones 
had given his opinion of value of each parcel, the understand¬ 
ing of all concerned was expressed as follows (Tr. 1086): 

Mr. Raffel: It is my understanding, for the record, 
that the same situation exists with Mr. Koones as with 
Mr. Smith, his testimony would be the same facts as 
Mr. Throckmorton, save as to his testimony as to valu¬ 
ation of the property? 

The Court: That is right. 

A precedent holding that this judgment must be affirmed be¬ 
cause no offer of proof was made of the sales relied upon by 
Mr. Smith and Mr. Koones would certainly render impossible 
any future expedition of trials by means of similar agree¬ 
ments to abbreviate the testimony. The court’s ruling of law 
had been clearly and definitely stated during the examination 
of Mr. Hall and Mr. Owen. In such circumstances endless 
repetition of offers of proof of the same type of evidence which 

1 In view of the question that has been raised, we print the appropriate 
part of the transcript as an appendix hereto. 

388703—66 - 2 
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could not possibly serve any useful purpose and would only 
burden the record is not required. In Plank v. Summers, 203 
Md. 552,102 Atl. 2d 262 (1954), the court quoted with approval 
from 1 Wigmore on Evidence (3d ed. 1940), sec. 17, p. 318, 
as follows: 

# * * But a specific offer of evidence is not needed 
where an entire class of evidence has been in advance 
formally declared inadmissible by the trial court during 
preliminary argument or colloquy; for the Court’s rul¬ 
ing relates forward to all possible offers of such evidence 
and renders them needless. Moreover, after such a rul¬ 
ing, the persistence of counsel in making or repeating 
such offers may be treated as improper attempts to get 
before the jury the effect of such evidence. 

F. The Court’8 error was highly prejudicial to appellant 

We have already mentioned {supra, p. 2) our view as to the 
discussion in the Riley case as to the weight to be given the pur¬ 
chase prices of the properties involved. Appellees’ argument 
(Br. 26-30) is simply a discussion of their view of the weight 
of the evidence and particularly is an attack upon the credi¬ 
bility of the government witnesses. Since, as set out at some 
length in the petition for a rehearing in the Riley case, it is 
clear, we think, that it is not within the province of this Court 
to pass upon such factual questions, the Joint Appendix did not 
include all of the evidence. We request, if this Court should 
consider that an argument to this Court is appropriate as to 
how much the awards to appellees should be, that leave be 
granted to supplement the Joint Appendix with the necessary 
facts and permission be granted to file a supplemental brief in 
the length necessary for such purpose. For present purposes 
it should be noted that appellees do not attempt to argue that 
erroneous exclusion of the sales evidence could not have affected 
the result. It very probably would have; hence the error was 
prejudicial. 
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CONCLUSION 

For the foregoing reasons it is submitted that the judgment 
should be reversed for a new trial. 

Respectfully, 

Perry W. Morton, 

Assistant Attorney General, 

Roger P. Marquis, 

Attorney, 

Department of Justice, Washington, D. C. 


June 1956. 



APPENDIX 


[Tr. 1041] Kirk Smith, called as a witness on behalf of the 
Government, having first been duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 

# # * # * 

[Tr. 1043] Mr. Ricketts. Do you have a question, your 
Honor? 

The Court. No. I thought probably the Court should state 
to the jury, we are making a desperate effort, all counsel, and 
the Court, to terminate this case tomorrow, if posable, and 
[Tr. 1044] Mr. Ricketts will ask this witness just the questions 
that he indicated, and you will consider his answers as given 
on the same basis as the other witnesses that testified for the 
Government gave theirs, that is, he went through the general 
process that they went through and made the same computa¬ 
tions and calculations, and we will not go over that again, but 
you will consider it, you will consider his valuations in the light 
of the testimony of the other witnesses. 

You may proceed. 

* # * « • 

[Tr. 1048] Mr. Ricketts. That is all of this witness, your 
Honor. 

May this witness be excused? 

The Court. If there is no cross-examination. 

Mr. Wilkes. The suggestion was made by someone else, 
and I want to be certain, for the sake of the record, that I under¬ 
stand. 

In the first place, is it the understanding that if I asked this 
witness the same questions which I asked Mr. Throckmorton 
that the answers would be the same? If so, I would be pre¬ 
pared [Tr. 1049] to sit down and keep my mouth shut, but I 
just want to be certain that I understand the situation. 

( 10 ) 
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The Court. You are making it a little more specific than 
it was made, although I do not know that that makes any 
difference. 

This witness is giving his testimony as to value upon the 
same conditions that were testified to by the two preceding 
witnesses for the Government. 

Mr. Wilkes. Yes, sir. 

The Court. That would include, of course, their cross- 
examination. 

Mr. Wilkes. If your Honor please, then I ask that Mr. 
Ricketts stipulate that if I asked this witness questions with 
respect to whether or not he made any sales as principal or 
agent in these squares or in the entire Southwest, his answers 
would be the same. 

The Court. He is offering no testimony at all as to sales, 
comparative sales. He is only offering the value, his opinion 
as to value. 

Mr. Raffel. In other words, his testimony would be cumu¬ 
lative to that of Mr. Throckmorton? 

The Court. That is right, on the matter of value. 

Mr. Raffel. And that he used the same methods of arriv¬ 
ing at it? 

The Court. That is right. 

[Tr. 1050] Mr. Wilkes. I want to conserve time as much 
as your Honor and the jury and Mr. Ricketts and fellow 
counsel. I want to be certain that I understand thoroughly 
the nature of this stipulation. 

Mr. Ricketts. There is no stipulation. 

Mr. Wilkes. The purpose of my inquiry is this: there are 
certain things which go to the weight to be given to this testi¬ 
mony. Now, it is one thing to stipulate that the testimony as 
to value would be the same, and with respect to the weight 
to be given to his testimony, we agree that we refer to the 
weight to be given to Mr. Throckmorton’s testimony—I can 
well understand that- 

The Court. Very well. 

Mr. Wilkes. I would be willing to go along with it. 

If with respect to experience and so forth, and knowledge, 
we refer to Mr. Throckmorton and not to this witness. 
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I do not want to be confronted with a situation, if your 
Honor please, of course, as to having- 

The Court. Being foreclosed from raising any of the ques¬ 
tions that you would raise if he were thoroughly cross- 
examined, after telling of his procedures? 

Mr. Wilkes. And qualifications. 

The Court. That is right. That is well understood. 

I will say to the jury, of course counsel for the property 
owners are not consenting to these valuations. They are 
taking [Tr. 1051] this witness’s testimony upon the same con¬ 
ditions as portrayed by the testimony of the other witnesses, 
and if they do not cross-examine, you should not draw any 
inference that they are agreeing to it. They are offering their 
evidence as to what they think the value is. 

Mr. Ricketts. May it please the Court, and for clarity of 
the record, counsel is not stipulating. 

The Court. No, no. 

Mr. Ricketts. He used the word “stipulation” two or three 
times. We are not stipulating the record. 

The Court. I tried to avoid that word in my statement to 
the jury. I wanted the jury to understand how we were pro¬ 
ceeding. Mr. Wilkes has the right to raise the question that 
he did. 

I hope I have made it clear what the situation is. 

Mr. Wilkes. As I understand it, and so the record can be 
perfectly clear, your Honor please, with respect to any qualifi¬ 
cation of witnesses who testified in this case by the Redevelop¬ 
ment Land Agency, we look to the qualification of Mr. Throck¬ 
morton with respect to the answers as to whether or not he 
actually had any experience in Southwest and with respect to 
whether or not he actually had any personal knowledge of any 
irregularity of payments, and so forth, of my property owners, 
and also with respect to whether or not he had any knowledge 
of comparable sales. 

[Tr. 1052] It is my understanding- 

The Court. As to his experience and as to his qualifications, 
he would not be bound by what Mr. Throckmorton or some 
other witness said on that point. He would not be bound by 
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Mr. Throckmorton’s value. He just comes in and offers cumu¬ 
lative evidence on the point of opinion as to value. 

Mr. Raffel. I think what is disturbing Mr. Wilkes—and I 
want to be sure of it, too—that would disturb me—that in the 
event we would have gone over all of the various methods via 
Mr. Ricketts and via our examination, I believe that it would 
be understood that this witness’s answers as to both the good 
points and the deficiencies of the methods, and the rest would 
be cumulative to that of Mr. Throckmorton. I think that 
would clarify it. 

Mr. Wilkes. The understanding is that the same would ap¬ 
ply with respect to those questions that I would ask him as to 
experience and sales. 

Mr. Ricketts. There is no stipulation in this at all between 
counsel. 

The Court. If it will ease counsel’s conscience, the Court will 
rule that no cross-examination, except as to his opinion on 
value, is in order, because there has been no direct evidence 
from him. 

Does that make it better for you? 

Mr. Wilkes. He has testified with respect to his [Tr. 1053] 
qualifications, if your Honor please. I feel that I have in mind 
certain points with respect to his qualifications, but of course he 
has been allowed to testify as to them, and I have not been 
given an opportunity to bring forth to the jury other elements 
which go to the weight of his testimony. 

I am one hundred percent for eliminating everything unnec¬ 
essary. All I ask is that Mr. Ricketts stipulate as to questions 
that I already know the answers to with respect to his experi¬ 
ence. I know that he has never made a sale in the Southwest. 

The Witness. That is correct. 

Mr. Ricketts. Now, your Honor, I object to that statement 
before the Court and jury. If you want me to go on with my 
case, I am ready to go on with it. 

Mr. Conn. May I make this suggestion, your Honor? I 
seem to be cutting the rope every now and then. Why not 
let us cross-examine on qualifications, and if he wants to go into 
more qualifications, I think that will satisfy everybody. 

Mr. Ricketts. I would object to that, your Honor. 
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The Court. They have the right to cross-examine as to what 
he said about his experience and qualifications, and if they 
insist upon doing it, why, the Court will hear them. 

Mr. Raffel. May I simply—perhaps this may cut the thing 
—Mr. Smith testified as to his qualifications, is giving opinion 
as to value. It was my understanding that his [Tr. 1054] 
testimony in the balance would be cumulative, not only as to 
value, but as verifying and corroborating that of Mr. Throck¬ 
morton, both on the good side and also on the bad side, one 
way or the other; in other words, in that event, if the Court 
please, the Government is taking its cake and eating it too, 
because the Government is putting on a witness with qualifica¬ 
tions, having him testify as to value, and is not willing to make 
the slightest concession to us as to the cumulative effect of it. 
Then we just have to accept his testimony as to value. 

I submit, if the Court please, if the Court wants to, and we 
are perfectly agreeable to it, let the Government make a fair 
concession to us, that this witness’s testimony both differs from 
Mr. Throckmorton’s in respect to value and value in the 
amount of value alone and in all other respects, would be cumu¬ 
lative to that of Mr. Throckmorton. I believe that would 
satisfy everybody. 

The Court. That is what I have stated. 

Mr. Wilkes. May I make one sugestion? May I suggest 
that in order that the juiy might have something before them 
with respect to the weight to be given to the opinion testimony 
as to fair market value, that Mr. Ricketts proceed with these 
last two witnesses, by qualifying them first, which he has done, 
stating the value, then let us cross-examine with respect to 
qualifications, limiting that cross-examination to three 
minutes. 

I would be perfectly willing to do that. 

[Tr. 1055] The Court. I have already ruled, if you want to 
cross-examine as to what he has testified to, you may do it. He 
has told his experience and qualifications. 

Proceed. 

I begin to see now, however, we will not finish this case to¬ 
morrow. You will all wish to argue, and there will have to 
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be time for the charge. There will be other counsel probably 
besides those who are here now, who will wish to argue. I 
think it is only fair to the jury to say that the conclusion of the 
case, then, will have to be put off until week after next. 

Mr. Ricketts. If your Honor please, may I be heard just a 
moment? I was trying to follow through on the suggestion of 
counsel for brevity. I followed through on the direct. If they 
are going to cross-examine Mr. Smith on his qualifications, there 
are several other questions that I would like to ask. I did it 
that way as a matter of brevity, when Mr. Conn suggested he 
would allow him to testify without qualifying him. I have 
several other questions, in view of what Mr. Raffel has said, and 
in view of what Mr. Wilkes has said. I would like to ask this 
witness about two or three more questions concerning his 
qualifications. 

Mr. Wilkes. May I make one suggestion? 

I am confident that within a six-minute period Mr. Kirk 
Smith can state his qualifications fully, as Mr. Ricketts would 
like to do, and has a perfect right to do, and I would be [Tr. 
1056] perfectly willing to be limited to three minutes. 

I respectfully submit that I will most likely take less than 
three minutes to cross-examine him on his qualifications. 
Here we are dealing with eight minutes, if your Honor please. 

The Court. Go ahead. We will try it. We will not give up 
yet. 

You have some other questions you wish to ask? If so, ask 
them briefly. 

By Mr. Ricketts: 

Q. Mr. Kirk Smith, have you ever testified in this Court 
before? 

A. Yes, sir. 

Q. For the Federal Government? 

A. Yes, sir. 

Q. For the District Government, in condemnation matters? 

A. Yes, I have. 

Q. Have you testified in this Court respecting the United 
States Government and the District Government as to prop¬ 
erty in the Southwest? 

A. Yes, sir. 


Mr. Ricketts. That is all, your Honor. 

The Court. Proceed, Mr. Wilkes. 

Cross-examination by Mr. Wilkes: 

Q. Mr. Smith, you were trained as an appraiser by [Tr. 
1057] appraisers of the Metropolitan Life Insurance Com¬ 
pany; were you not, sir? 

A. At that time I was manager of the loan department for 
one of the largest insurance companies in Atlanta, Georgia, 
and we were making loans in Georgia and Florida, and I 
appraised all of the properties on which we made loans. 

Q. Yes, sir. 

Have you ever sold any property in Southwest Washington? 

A. No, sir. 

Q. You have made some appraisals? 

A. I have made several appraisals there for the Government. 

Q. Have you ever made an appraisal in Southwest for any¬ 
one other than the Government? 

A. No, sir. 

Mr. Wilkes. No further questions. 

The Court. Are there any other questions? 

Mr. Conn. No questions. 

Mr. Rajftel. No. 

The Court. If Mr. Koones is here, we might extend it for 
five minutes. 

Mr. Ricketts. With your Honor’s permission, we will pre¬ 
sent that tomorrow morning with Mr. Koones. 

The Court. He is a witness like that, to be handled in the 
same way? 

[Tr. 1058] Mr. Ricketts. That is right, your Honor. 

The Court. Do you have one other witness? 

Mr. Ricketts. I am going to consider, your Honor, that 
matter, and the chances are I might forego that witness. 

The Court. Very well. 


•. s. aovcvnacirr mintimc orriet, it*« 
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STTPPTJareWTAT. CfirmTRR—STATgMEHT OF THR CASE 

By way of supplementing oo-appelleea r counter-statement of the aase, 
with reference to parcela 469 and 470, appellant*a testimony cane from the 

experts, Throckmorton and Smith. The latter was asked no questions concerning 

j 

comparable sales (J.A. 80,81), while the former was asked whether he had any 
oomparahle sales ( J.A* 64,66) hot no proffsr or details of such alleged sales 
were ewer given by appellant* 
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The party proferring expert testimony upon comparable sales daring a 
trial for the determination of condemned land values mast first establish as 

1 

a preliminary faot that such comparable sales were made without compulsion, 
coercion or compromise* 

j 

The party allegedly damaged by the rulings of a trial Court upon the in¬ 
ception of evidonoe most not only have made a clear proffer thereof but must 
also demonstrate the prejudicial character of such rulings* 




Appellees herein most necessarily adopt oo-appelleea 1 brief by reference, 

I 

the major portions of appellees* arguments being therein clearly and lucidly 
stated* To supplement the same, appellees would merely like to briefly dig* 
OUSS the ease of v. Pnltafl States. 76 U*S*Apj4l>.C. 118, 131 F*2nd 441, 

and its implications* 

As is noted in said brief (pp* 8,9), this Honorable Court went to the 

decisions of several other Jurisdictions as foundation thereof, citing some 

6 oases upon the instant issue* One of them, Qrnetein v. Cheaeoitake k 0-R. Co-. 

Ohio App., 36 V.X*2nd 521,526, stated! 

■We fail to find in the proffer of proof any showing that the property 
bought by the railroad company was similar in character so that the 
price paid could have been of any assistance to the jury in determining 
the market value on that basis••••***it beco me s apparent at oaoe that 
without additional facts, we would be unable to conclude that the omis¬ 
sion of this evidence would have the probable effect of changing the 
amount of the award*" 
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still another. Weight v_ c ^—286 Kan* 371, 190 N.E. 593,594, 


held that "whether rush evidence shall be received or rejeoted rests largely 
although not exclusively in the discretion of the trial judge."• It would be 
well to re-iterate that several of sueh oited decisions involved evidence of 
comparable sales to private individuals and not to the sane or another body 
with the authority to seise property via condemnation. 

In earlier decision in this jurisdiction, longfayan v> Pelted States. 

62 ipp.D.C. 57 , 64 7.2nd 555, is oited by appellees as further confirmation 
of the salxrtoT 7 rule requiring preliminary proof of the character of the com¬ 
parable sale prior to its introduction into evidence. 

A hitherto unrafarre d -to explanation of the Hfiggf, supra, exists 
in the partial dissent thereto by the late Chief Judge Stephens at pages 120- 
122, wherein it was clearly stated that "...the condition upon admissibility 
that the purchase most have been without compulsion most be fulfilled. 

What appellees consider to be a sound reason for such rule appears in 
United St ates v^ an. 113 7. 370, 371, the following explanation being far 
more explicit than any counsel for appellees could offer* 

"The prime which a purchaser pays for one piece of pr o per t y is not a fair 
criterion by which to determine the value of an adjoining tract soveni. 
years after the transaction, for the reason that the neoessity of the 
purchaser, the disposition of the vendor, and peculiar circumstances and 
conditions may be such as to oblige a purchaser to submit to severs exac¬ 
tions in order to oonsusmate a purohase without delay. Therefore evidence 
of a particular transaction is likely to be misleading unless all the 
circumstances and conditions arc explained, and it is not practicable for 
parties to be ready on the trial to produce witnesses to explain tranaao- 
tions not involved in the issues. It was for this reason that the court 
excluded the testimony offered toy the defendants, and I believe now, as I 
believed at the time, that the evidemoe was incompetent." 

Counsel wishes to re-iterate the feet that appellant's vetoes sea, Hall and 
Owen, were not concerned with the parcels on appeal herein ( J.A. 29, 41), and 
counsel accordingly will not attempt to discuss the seme, it being without the 
framework of the instant appeal. Appellant preferred no testimony as to com¬ 
parable sales through its witness Smith (J.A. 80,81), and appellant's alleged 
error must thus rest with the witness Throokmorton. The latter did in feet tes¬ 
tify as to a comparable sale (J.A. 64)1 said he had 2 further comparable sales, 
without the proffer of any details whatsoever (J.A. 64)1 further stated he had 


eompera ble sales "available in case anyone wishes to ask (him) about them". 





once again without any proffer of details ( J.A. 66); and this witnesses last 

! 

referenoe to oomperable sales of readiness to testify to the sane if he were 

to be oalled upon to do so 9 but still no proffer of details (J.A. 73)* Other 

i 

than the foregoing* the record is bare as to any oonparable sales material to 

i 

the instant appeal* and this Honorable Court has nothing before it to indicate 

7 

what the proposed testimony would have been save for the statement of appellant f « 
counsel that *ve have 250 to 300 of those sales* (J.A. 78)* the value of which 
is apparent. See Ortmteln t. Chaaau—ke L 0-R- Co.. supra. 

Counsel wishes to further note that appellant makes reference to the 

I 

alleged error of the trial Court being highly prejudicial. The record shows 
no objection by appellant during the colloquy on f preouliar market 1 (J.A. 74*75) 
nor to the requested instructions to that effect (J.A. 77*78), but rather oon- 
currenoe. It need hirdly be belabored as to the necessity of an appellant mak¬ 
ing its objection known to the trial Court before it may claim error upon appeal* 
Appellees will merely mention for purposes of the record their previously 

i 

denied motion to docket and dismiss the instant appeal. 


smmm 


Appellees most respectfully urge that the judgment of the trial Court be 
affirmed for those reasons given hereinabove and in the brief of co-appellees. 


ipeotfullly submitted* 


Sverett H. Haffel ^ 
Attorney for Appellees > 
1333 0 Street* H.V. 
Washington, D.C. 


Copy of the foregoing Brief mailed this 13th day of June* 1956* to Boger P 
larquls* Esquire* Attorney* Department of Justice* Appellate Section* Washington 
D.C. and to James Wilkes* Jr.* Esq.* attorney for appellees* Tower Building, 
Washington, D.C. C ) \ . \ \ 


Everett K. 
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(195c) 183 F 2d 281, and Westchester Lighting Co. ti Westchester fststea 

i 

278 N.T. 175, 15 K.£* (2> 567. FTora the latter esse this language la 
of rote: 


"We think tile position ha* do warrant in the text that ha a 
bean quoted fron the statute* (Exclusive lability provision of 
tha Wev Tark Coopcnsrtion Lew.) Plaintiff does rot ana for desrges 
'on account of • Hariland’a death. Plaintiff asserta ita own 
right of recovery for breach of an alleged interest?ert dvt or 
obligation owed to it by the defendant* • .Rocov- ry orer against 
the enplqyer in an unusual case like tv is need not be rested upon 
any thaory of subrogation. An icdecenter.t dut; or obligation 
owed by tha employer to the thirc ”*rty ia a e fficient baaia 
for t v e action." 

Scoc intarcs' ng view* In regard to gneueing tha t!eor\ of contribution 
upon a backdrlp of cenpensetion are found in the written aeoorandun of 
Judge Keech, Corteg ve. banco . (1951) 95 F* Sapp. 779* 

Appellee hrs reviewed the cases which t l e appellant cites as 
uniformly criticising the staffer ts. Arsonne Coctrine. Any of the 
one all e far end ill-adviser eondennet ory lsngurge used by those 
authorities refer* to the inadvisability of allowing a wife the right 
to a caura of action for Iocs of consort Ira generally, end not te the 
second portion of the Hitoffer Case concern ng Sceti s9*5 of the 
Longshoremen's and •-»rbor Worker's Act. these references h*ve absolutely 
no place in arguing tha leg el issue raised by this epr-eal* 

The decision in h'ltsffor ve. Aygonna was right. The reasoning of 
the Case, both in regard to a wife's right to dearges for injury to her 
consortium end its iraunity froo the exclusive languors of the Longshoremen 1 g 
anc Harbor barker's Act, is baseo on eontaaporary truth and Justice. 

Although counsel hare apologise# for ineptitude in not being rble to even 
■ore forceahly deaonetrrte e defense of tha rritaffer Ruling bv this Court, 
nevertheless, it ia felt t> at ve hrva dearly shown by tha applied Ion 
of tha lew of statutory construction and logical raascoing that it vea 
never the intention of Congress for Section 9o5 of tha longaho-esrer.'s and 
Harbor Worker's Act to exclude the prosecution of this case in the 


lover court* 
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QUESTION PRESENTED 


Whether expert witnesses at a jury trial to determine 
the value of property condemned are forbidden to state 
the price and other details of comparable sales upon which 
they relied, absent personal participation in each sale. 
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{Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,144 

District of Columbia Redevelopment Land Agency, 

APPELLANT 

V. 

61 Parcels of Land in Squares 585, 586, 643 and E-643, 
in the District of Columbia, Thomas A. White, et al., 

APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The District of Columbia Redevelopment Land Agency 
(hereinafter referred to as the Agency) brought this pro¬ 
ceeding to condemn land in connection with the “Area B” 
redevelopment project. Jurisdiction of the district court 
was invoked under section 5 of the District of Columbia 
Redevelopment Act of 1945, 60 Stat. 790, 5 D.C. Code 704, 
and the Act of March 1, 1929, 45 Stat. 1415, as amended 
16 D.C. Code 619-644. Jurisdiction of this Court is invoked 
under 28 U.S.C. sec. 1291. 

STATEMENT OF THE CASE 

This is an appeal from a judgment determining the 
amount of compensation payable for the condemnation 

(l) 
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of various dwelling houses in execution of the “Area B” 
redevelopment project in southwest Washington. A jury 
trial was had concerning many parcels commencing on 
October 4, 1955, and concluding on October 14, 1955. This 
appeal relates to six of the parcels at that trial. 

For present purposes it is unnecessary to state in detail 
all of the evidence regarding those parcels. As is cus¬ 
tomary, each side presented the testimony of expert ap¬ 
praisers or realtors and in many instances the owners 
themselves also testified. Evidence was given as to the 
cost of reproduction approach to value and also to the 
indications resulting from a capitalization of income. An 
important element was the value indicated from sales of 
comparable properties, which presented the question in 
this appeal. Throughout this trial the Agency contended 
that an expert witness could testify as to the price and 
other details of the sales of comparable properties upon 
which he relied even though lie had not personally partici¬ 
pated in such sale because an established exception to the 
hearsay and best evidence rules was applicable (Jt. App. 
30-31, 32-33, 35, 46-59). The court, however, disagreed. It 
imposed strict limitations upon such evidence, requiring 
personal knowledge of the sales before permitting mention 
of the price (Jt. App. 56-59, 80). Emphasis was placed 
upon the thought that the expert relying on a particular 
sale must first testify of his personal knowledge that it 
was a free sale and not under compulsion (Jt. App. 57-58, 
64, 70). 

The result of the trial was that the jury had before it 
detailed testimony from witnesses for the condemnees as 
to particular sales they considered to be comparable in¬ 
cluding introduction of the settlement sheets in evidence 
as exhibits (Jt. App. 2-13, 14-16, 17-28, 71-72). Testimony 
of the Agency’s expert, Mr. Hall, as to the prices of com¬ 
parable sales he relied upon was in the record but when the 
court later made its ruling requiring personal knowledge, 
appellees’ motion to strike Mr. Hall’s testimony was 
granted and the jury was told to disregard it (Jt. App. 29- 
39, 59-61, 70-71, 86). The Agency’s other expert, Thornton 
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Owen, was likewise prevented from stating the prices of 
sales lie relied upon as being comparable (Jt. App. 64-65, 
66, 73-74). The consequence was that the court was given 
the impression that there was a “peculiar market” in this 
area where property changed hands at what was more than 
ordinarily would be considered to be the market price for 
such dwelling houses in Washington (Jt. App. 74-75, 76). 
The amount of the verdicts in relation to the parties’ evi¬ 
dence is as follows: 


Parcel 

Agency’s Value 

Owner’s Value 

Verdict 

452 

$3,900 

86,800-87,950 

86.950 

4G5 

6,050 

7,200 

7.000 

469 

2,850-83.165 

4.800- 5.000 

5.000 

470 

3,450- 3,165 

4,800- 5.000 

5.000 

471 

2,900- 2,750 

5.000- 5,750 

5,000 

488 

3.900- 4,020 

6,800- 6.950 

6,250 


Judgment was entered October 27, 1955 (Jt. App. 90-91). 
Notice of appeal was filed December 22, 1955. A motion 
to dismiss this appeal on the ground that this case was 
governed by the 30-dav period for appeals generally ap¬ 
plicable rather than the 60-dav period applicable when the 
United States or one of its agencies is a party was denied 
bv order entered March 2, 1956. 

STATEMENT OF POINTS 

Appellant, the District of Columbia Redevelopment Land 
Agency, respectfully states herewith the points upon which 
it intends to rely on appeal. 

The district court erred at the trial of the case in the 
following particulars: 

1. In excluding evidence as to sales of comparable prop¬ 
erty. 

2. In ruling that testimony as to the price or other details 
of sales of comparable property could be admitted only 
upon a showing that the witness had personal knowledge of 
the transactions. 

3. In excluding the testimony of Thornton Owen as to 
comparable sales and particularly the prices of them. 

4. In instructing the jury to disregard testimony of Mr. 
Hall relating to comparable sales. 
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SUMMARY OP ARGUMENT 

I 

The measure of just compensation payable upon the tak¬ 
ing of property under the Federal Constitution is market 
value which means probable selling price and not some 
hypothetical value. Actual selling price is the objective 
sought even when there are so few sales of comparable 
properties that there is said to be no market. Consequently, 
the federal courts follow the rule adopted by most state 
courts that the prices of comparable sales the experts con¬ 
sidered may be stated by them upon direct examination and 
reject the view of a decreasing minority of state courts 
excluding testimony as to such prices because of a different 
concept of “market value’’ and for fear that it will lead 
to collateral issues. 

The expert may state the prices and other details of such 
sales regardless of whether his information is obtained 
from the title records, interviews with the parties to the 
sales or otherwise. The courts in United States v. 5139.5 
Acres of Land, 200 F. 2d 659 (C.A. 4, 1952), and Interna¬ 
tional Paper Co. v. United States, 227 F. 2d 201 (C.A. 5, 
1955), expressly rejected objections to such testimony based 
on the hearsay and best evidence rules and applied to this 
particular situation the general exception governing all 
expert testimony as to facts upon which the opinion is 
grounded. 

The trial court’s requirement that the experts must show 
personal participation in the sales relied upon in arriving 
at their value is thus contrary to authority and, without ad¬ 
equate cause, so seriously hampers the production of this 
most important unbiased evidence as to give the jury a 
completely distorted impression of the situation. This re¬ 
sult is not justified, much less compelled, by Hannan v. 
United States, 73 App. D.C. 166,131 F. 2d 441 (1942), which 
dealt with a sale to a party possessing the power of eminent 
domain which all courts have recognized requires special 
treatment. It is not necessary, as the trial court thought, 
to require personal knowledge of the expert so as to nega- 
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tive any question of compulsion in the sale because that, 
like other factors which might tend to discredit the sale, is a 
matter for cross-examination. 

The rulings below were based upon a mistaken view of 
the law and hence cannot be sustained on a theory of exer¬ 
cise of the court’s discretion to exclude evidence of indi¬ 
vidual sales if the circumstances justify it. It is likewise 
clear that the jury’s verdict cannot be sustained on the the¬ 
ory that this sales evidence was not prejudicial. Its ad¬ 
mission would have given the jury objective facts against 
which to compare the conflicting expert opinion. This was 
especially important here where the court and probably the 
jury had gotten the impression that a “peculiar market” 
existed as to this area of a few blocks in Washington. 

ARGUMENT 

I 

Expert Valuation Witnesses May Give the Price of Comparable 
Sales Upon Which They Relied Even Though They Did Not 
Participate in Such Sales 

A. Under the Federal Constitution just compensation is 
measured by market value—meaning the selling price of the 
property condemned :—“It is conceivable that an owner’s 
indemnity should be measured in various ways depending 
upon the circumstances of each case and that no general 
formula should be used for the purpose. In an effort, how¬ 
ever, to find some practical standard, the courts early 
adopted, and have retained, the concept of market value. 
The owner has been said to be entitled to the ‘value,’ the 
‘market value,’ and the ‘fair market value’ of what is taken. 
The term ‘fair’ hardly adds anything to the phrase ‘market 
value,’ which denotes what ‘it fairly may be believed that 
a purchaser in fair market conditions would have given,’ 
or, more concisely, ‘market value fairly determined.’ ” 
United States v. Miller, 317 U.S. 369, 373-374 (1943), foot¬ 
notes omitted. The federal appellate courts, insisting upon 
this standard, have been constantly required to reiterate 
this fundamental principle, e.g., United States v. PennsyU 
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vania-Dixie Cement Corp., 178 F. 2d 195 (C.A. 6, 1949), 
and the many cases there cited. 

This market value is not, as some courts have thought, a 
theoretical or hypothetical concept but represents actual 
selling price. Thus, when standardized property for which 
there is a continuous market, such as the stock exchange or 
commodity exchanges, is involved that market price is con¬ 
trolling. United States v. New River Collieries, 262 U.S. 
341, 344 (1923). It is, of course, rare that real estate lots 
are sufficiently identical and are traded in large enough 
volume as to present such a market. But the measure of 
compensation is not changed by the lack of active trading. 
The objective to be reached is the same, i.e., the price for 
which the tract in question would sell. The problem of 
proof is simply rendered more difficult. Thus “There may 
have been, for example, so few sales of similar property 
that we cannot predict with any assurance that the prices 
paid would have been repeated in the sale we postulate of 
the property taken. We then say that there is ‘no market’ 
for the property in question. But that does not put out of 
hand the bearing which the scattered sales may have on 
what an ordinary purchaser would have paid for the claim¬ 
ant’s property. We simply must be w r arv that we give these 
sparse sales less weight than we accord ‘market’ price, and 
take into consideration those special circumstances in other 
sales which would not have affected our hypothetical buyer.” 
United States v. Toronto Nav. Co., 338 U.S. 396, 402 (1949). 
Even five sales widely removed geographically may be rel¬ 
evant, as in the Toronto case. 

B. Under the federal rule, evidence of the selling price 
of comparable properties is admissible on the direct exam¬ 
ination of an expert: —Since market price is the objective 
which is sought “Sales at arms length of similar property 
are the best evidence of market value.” Welch v. Tennes¬ 
see Valley Authority, 108 F. 2d 95, 101 (C.A. 6, 1939), cer¬ 
tiorari denied, 309 U.S. 688 (1940). “What comparable 
land changes hands for on the market at about the time of 
taking is usually the best evidence of market value availa¬ 
ble.” Baetjer v. United States, 143 F. 2d 391, 397 (C.A. 1, 
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1944), certiorari denied, 323 U.S. 772 (1944). It naturally 
follows that an expert witness can, on direct examination, 
state the prices and other details of such sales. This is the 
federal view and is followed by most state courts. West¬ 
chester County Park Commission v. United States, 143 F. 
2d 688, 693-694 (C.A. 2, 1944), certiorari denied, 323 U.S. 
726; United States v. Pennsylvania-Dixie Cement Cory., 17S 
F. 2d 195, 199 (C.A. 6, 1949); United States v. Meyer, 113 
F. 2d 387, 397 (C.A. 7, 1940), certiorari denied, 311 U.S. 
706; United States v. Ham, 187 F. 2d 265, 267-270 (C.A. 8, 
1951). Some state courts (the number of which has been 
steadily declining) permit the witness to give other details 
but forbid him from stating the price of comparable sales 
on direct examination. This minority rule is partially 
based on the thought that a general market value rather 
than market price is the measure of compensation. United 
States v. Certain Parcels of Land in Philadelphia, 144 F. 2d 
626, 629-630 (C.A. 3, 1944). The minority position also is 
based upon the fear that the admission of evidence as to 
price of comparable sales would lead the trial into collateral 
issues and prolong the trial. The experience of the majority 
of courts has shown these fears to be groundless. To the 
extent that the trial is lengthened at all, the advantages 
of a full exposition of the facts as to sales more than out¬ 
weigh the alleged disadvantages. It was such considera¬ 
tions that led the courts of New York, which were formerly 
the leading exponents of the minority view, to reverse their 
position. Village of Lawrence v. Greenwood, 300 N.Y. 231, 
90 N.E. 2d 53 (1949); see likewise reversing its rule, Town 
of Williams v. Perrin, 70 Ariz. 157, 217 P. 2d 918 (1950). 
For the same reason, a court which had not previously 
taken a position in the matter recently chose to follow the 
majority rule. Langdon v. Loup River Public Power Dis¬ 
trict, 142 Neb. 859, 8 N.W. 2d 201 (1943). 

C. Exceptions exist to the hearsay and best evidence rules 
when an expert states the price and other details of compara¬ 
ble sales upon which he relied: —There are settled excep¬ 
tions to the hearsay and best evidence rules when an expert 
is stating the facts upon which his opinion is based. The 
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federal courts have expressly so ruled as to valuation ex¬ 
perts. International Paper Co. v. United States, 227 F. 2d 
201 (C.A. 5, 1955); United States v. 5139.5 Acres of Land, 
etc., 200 F. 2d 659, 662 (C.A. 4,1952); II. <£ H. Supply Co. v. 
United States, 194 F. 2d 553, 556-557 (C.A. 10, 1952); Ram¬ 
ming Real Estate Co. v. United States, 122 F. 2d 892, 895 
(C.A. 8, 1941). In dealing with objections relating to com¬ 
parable sales, the court in the International Paper Co. case, 
supra, said (227 F. 2d at p. 208): 

On the threshold of this discussion, we consider it 
well established that, typically, the fair market value 
of real estate is proven by expert witnesses. Such ex¬ 
perts must base their opinions on such information in 
the art that accounts for their becoming experts. Such 
opinions are based on their knowledge of other sales 
comparable in type, location and size, their knowledge 
of the likely demand for such property and their knowl¬ 
edge of the market conditions prevailing in the area 
in which the land lies. Because of the nature of expert 
testimonv on value, a certain amount of hearsav is a 
necessary ingredient of the opinion which is the product 
of the expert’s study. Both with respect to application 
of the hearsay rule, therefore, as well as with respect 
to the fixing of standards of remoteness and similarity, 
the trial judge must play an unusually important part. 
As we said in Atlantic Coast Line R. Co. v. United 
States, 5 Cir., 132 F. 2d 959, 963: 

“When the effort is not to show the sale of other 
i property, or its lease, as a standard of value, but 
these are referred to by a witness experienced in 
dealing with such properties in the neighborhood and 
qualified to have an opinion on values, merely as 
things in his knowledge which contributed to the 
opinion which as an experienced man he holds, his 
opinion ought not to be rejected from evidence, but 
ought to go to the jury for their consideration of its 
reliability, under instructions.” 
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Dealing specifically with the hearsay objection, the court 
said (227 F. 2d at pp. 208-209): 

* * * appellant relies strongly on the case of United 
States v. Katz, 1 Cir., 213 F. 2d 799. Actually, how¬ 
ever, what happened in that case was the trial court 
excluded an opinion based on hearsay and the Court 
of Appeals affirmed without, however, stating as a mat¬ 
ter of law that it would have been error for the trial 
court to have admitted the testimony. The court there 
said: 

“We are loath to circumscribe a trial court's dis¬ 
cretion, however, by laying down a rule of law pro¬ 
hibiting an expert witness from ever giving the hear¬ 
say grounds upon which his opinion rests on direct 
examination. Perhaps there may be situations in 
which a trial court would think it helpful to permit 
a witness to give the basis, even if resting upon hear¬ 
say, for his opinion. We therefore sustain the rul¬ 
ing of the court below’ on the ground that no abuse 
of discretion is shown, rather than upon the accuracy 
of the ruling as a matter of law.” United States v. 
Katz, 1 Cir., 213 F. 2d 799, 800, 801. 

The government relies principally on a decision of 
the Court of Appeals for the Fourth Circuit in wffiich 
the court says: 

“If the expert has made careful inquiry into the 
facts, he should be allowed to give them as the basis 
of the opinion he has expressed. If he had not made 
careful inquiry, this will be developed on cross- 
examination and will weaken or destroy the value of 
the opinion. Ordinarily evidence as to facts of this 
sort given by an expert as the basis of his opinion 
as to value comes with a sufficient guaranty of trust¬ 
worthiness to justify the relaxation of the hearsay 
and best evidence rules.’’ United States v. 5139.5 
Acres of Land, etc., 4 Cir., 200 F. 2d 659, 662. 
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We believe that since an opinion of an expert realty- 
appraiser is necessarily based on factors that cannot 
be proven as substantive facts, and since the truth of 
the facts on which the opinion is based are subject to 
inquiry on cross-examination, the more liberal rule an¬ 
nounced by the Fourth Circuit should apply to cases 
of this type. We think this is implicit in the language 
quoted above from the Atlantic Coast Line case, supra, 
decided by this Court. 

In the 5139.5 Acres case the Court of Appeals for the 
Fourth Circuit reversed the trial court which, in excluding 
the sales, had indicated that production of records of the 
deeds might constitute sufficient foundation for the expert 
evidence. 1 But the court below is even more strict, requir¬ 
ing personal knowledge (Jt. App. 58). Obviously, it is 
impractical to subpoena as witnesses the buyers or sellers 
or their agents who participated in the transactions which 
are sought to be treated as comparable sales. And since 
it is the pattern of values shown by many sales that is 
important rather than any particular sale, “it would unduly 
hamper the production of such testimony and needlessly 
prolong the trial to require that the sales be proved with 
the particularity that would be necessary in suits to enforce 
the contracts relating thereto.” United States v. 5139.5 
Acres of land, etc., 200 F. 2d 659, 662 (C. A. 4,1952). 

The result of the ruling below would be to limit drasti¬ 
cally the sales which might be considered to those few which 

1 In Ramming Real Estate Co. v. United States, 122 F.2d 892 
(C.A. 8, 1941), the court, in sustaining the admission of comparable 
sales evidence from a witness based on his examination of the 
recorded deeds rather than from personal knowledge, emphasized 
the fact that he took into consideration the revenue stamps, saying 
(p. 895) “With this sanction, we think the amount of revenue 
stamps attached to the deeds may be said to have been a reliable 
source of information as to the amount of the consideration paid 
for the property described therein. Here, again, the argument is 
one that may well have been addressed to the jury as affecting the 
weight of the testimony, rather than going to its admissibility.” 
Cf. Jt, App. 32, 34-35. 
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the expert witnesses for one or the other of the parties had 
personally conducted. This stifles development of the true 
facts and may well result in a misleading picture. That 
happened here. Since the real estate experts for appellees 
had negotiated many of the sales to the owners in the area 
they were able to satisfy the district court’s restrictions, 
whereas the Agency’s experts were not permitted to state 
the prices of the sales they relied upon (Jt. App. 71, 73-74, 
86). Consequently, the trial court was given the impression 
that in these few blocks of Washington there was a “pe¬ 
culiar market” (Jt. App. 75). It thought that there was a 
“special market” and that “there is some evidence of con¬ 
ditions here that people are willing to pay a rental or pur¬ 
chase price for some of that property which is above what 
we would ordinarily call the fair market price” (Jt. App. 75, 
76). This was, we believe, a totally false impression. All of 
the facts would show, we think, that the price of dwellings in 
this particular vicinity was governed by the same factors 
of supply and demand applicable throughout the southwest 
area of Washington and, indeed, throughout the city as 
control comparable properties and that application of the 
proper rule of law would dispel the notion that there was a 
peculiar, above-average market limited to this slum area. 

The Katz case referred to above (p. 9) is, we believe, the 
only federal appellate decision which even remotely might 
be thought to justify the decision below. The International 
Paper opinion sufficiently disposes of that case. And, if 
that case be considered a precedent beyond its particular 
facts, we submit it is erroneous for the reasons given by the 
Courts of Appeal for the Fourth Circuit ( 5139.5 Acres of 
Land) and the Fifth Circuit (International Paper Co.). 
Moreover, the reasoning of the Katz case is simply a reiter¬ 
ation of the minority view excluding evidence of the prices 
of comparable sales and is erroneous for the reasons already 
given (supra, p. 7). 

D. This Court y s decision in Hannan v. United States does 
not support the rulings beloiv: —Although the court below 
thought that its ruling represented a correct application of 
the hearsay rule (Jt. App. 58), it also found support in this 
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Court’s decision in Hannan v. United States, 73 App. D. C. 
166, 131 F. 2d 441 (1942). But the conflict which the court 
below thought existed between that case and the 5139,5 
Acres of Land decision (Jt. App. 58, 70) disappears upon 
analysis of the Hannan case. That case was dealing with 
the situation where one of the parties to a transaction which 
is offered as a similar sale possessed the power of eminent 
domain. There is a well-recognized exception to the general 
rule admitting evidence of comparable sales in such circum¬ 
stances. Most federal courts hold that “the prices paid in 
settlement of condemnation proceedings or the sum paid 
by the condemnor for similar land, even if proceedings 
have not been begun, is inadmissible.” Slattery Company 
v. United States, F. 2d (C. A. 5, March 7, 1956); United 
States v. Reynolds, 115 F. 2d 294, 296 (C. A. 5, 1940); 
United States v. 13,255.53 Acres of Land in Burlington and 
Ocean Counties, 158 F. 2d 874 (C. A. 3, 1946); Murdock v. 
United States, 160 F. 2d 358 (C. A. 8, 1947); United States 
v. Foster, 131 F. 2d 3 (C. A. 8,1942), certiorari denied, 318 
U. S. 767; see Orgel, Valuation Under Eminent Domain 
(3936), sec. 146, pp. 489-494. 

The Hannan case represents adoption of a rule followed 
by a minority of state courts that such evidence is admis¬ 
sible if the sale is shown not to have been under the com¬ 
pulsion of the power of eminent domain. That decision 
does not purport to establish a rule applicable to evidence 
of sales of similar property generally. In that opinion 
only a passing reference as to the hearsay rule is made in 
another connection (footnote 19). It does not suggest either 
reason or authority which would tend to justify the limita¬ 
tions imposed by the court below upon expert testimony 
relating to sales of comparable property. Furthermore, 
if the Hannan opinion is to be construed as embracing all 
evidence of comparable sales we submit that an examina¬ 
tion of the question demonstrates the soundness of the 
rule declared by the International Paper Co. case, the 
5139.5 Acres case and the other cases cited, supra, p. 8. 

Aside from the Hannan decision, the only reason sug¬ 
gested by the court below for insisting upon personal knowl- 
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edge as a condition precedent to the admission of evidence 
of the price of a particular comparable sale is to negative 
the element of compulsion in that sale. But just like the 
various other factors which determine whether a particular 
sale is to be more or less persuasive in the present case “If 
the expert has made careful inquiry into the facts, he should 
be allowed to give them as the basis of the opinion he has 
expressed. If he had not made careful inquiry, this will 
be developed on cross-examination and will weaken or 
destroy the value of the opinion.” United States v. 5139.“) 
Acres of Land , 200 F. 2d 659, 662 (C.A. 4, 1952). 

Moreover, the trial court here appears to have had an 
erroneous idea of what constitutes “compulsion” justi¬ 
fying exclusion of evidence of a particular sale. The need 
for money, i.e., economic compulsion, which is present to 
a greater or lesser extent in every sale is not enough. Nor 
is the mere fact that there is court approval of a sale, as for 
example a trustee’s sale or a guardian’s sale, ground for 
its exclusion. The court so held in the 5139.5 Acres case 
as to a sale under court proceedings by a widow who had 
to have money stating (p. 661) that these “were matters 
going to the weight and not the admissibility of the testi¬ 
mony. Dickinson v. United States, 4 Cir., 154 F. 2d 642; 
United States v. Ham, 8 Cir., 187 F. 2d 265; United 
States v. Becktold, 8 Cir., 129 F. 2d 473; Thornton v. 
Birmingham, 250 Ala. 651, 35 So. 2d 545, 7 A.L.R. 2d 773; 
18 Am. Jur. 351. The sale under order of court was not 
a forced sale under mortgage or execution but a sale which, 
under the provisions of a will, required judicial approval. 
As said by Judge Woodbury in Baetjer v. United States, 
1 Cir., 143 F. 2d 391, 397, ‘Only sales on foreclosure and 
similar forced transactions not on the open market are 
without probative force as a matter of law. The motiva¬ 
tion behind other transactions can be shown, but only as 
affecting weight, not admissibility.’ ” The Baetjer case 
further recognized that sales are presumptively admissible, 
saying “If the sales were not what they appear to have 
been, transactions at arms’ length, that is a matter for 
cross-examination or rebuttal evidence.” Accord, United 
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States v. Meyer, 113 F. 2d 3S7, 397 (C.A. 7,1940), certiorari 
denied, 311 U.S. 706. In rejecting an argument that sales 
evidence was inadmissible because no proof of similarity 
had been given, the Court of Appeals for the Eighth Cir¬ 
cuit said: “Any dissimilarity went to the weight of the 
testimony, rather than to its admissibility.” Ramming 
Real Estate Co. v. United States, 122 F. 2d 892, 895 (1941). 

E. The ridings below cannot be sustained by reference 
to discretion of the trial court or on procedural grounds: 
In the interests of expedition of trials and of preventing 
delays and confusion resulting from excursion into collat¬ 
eral matters, trial judges necessarily have to exclude cumu¬ 
lative evidence as to comparable sales and to exclude evi¬ 
dence of particular sales which are too dissimilar as a 
matter of physical characteristics, location or time to be 
of any assistance in reaching the true value of the property. 
Courts do not, however, have a free choice whether to 
admit or exclude comparable sales evidence or to impose 
general limitations upon such evidence. In the present 
case, the evidence was excluded because of the court’s view 
of the law and not in the exercise of its discretion with 
regard to the facts of the particular sales which were con¬ 
sidered by the experts. The colloquy at the trial makes this 
fact clear and shows that the ruling was founded on the 
supposed conflict between the 5139.5 Acres decision and the 
other cases in that line (supra, p. 8) and the Hannan case 
(.Tt. App. 46-59, 70). This fact becomes even clearer when 
regard is had to the fact that the same rulings were made in 
District of Columbia Redevelopment Land Agency v. 47 
Parcels of Land, etc., No. 13,198, now pending before this 
Court. Here again the 5139.5 Acres case presented precisely 
the same situation where the court, in reversing the judg¬ 
ment, said (pp. 661-662): “While the admission of testimony 
of this sort was a matter very largely within the sound dis¬ 
cretion of the trial judge, the exclusion here rested, not upon 
a sound exercise of that discretion, but upon an erroneous 
application of the hearsay and best evidence rules. The 
witness within reasonable bounds should have been allowed 
to give the jury the facts upon which his opinion as to 
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value was based # * The instructions to the jury to 
disregard Hall’s testimony make it perfectly clear that the 
ruling below was based upon the court’s view of the law 
and that otherwise the evidence would have been admitted. 

1 F. The court's error was highly prejudicial to appellant: 
Row dwelling houses would seem to be the nearest approach 
to an established market that one could find in the field 
of improved real estate. In such a situation it might be 
expected that the opinions of experts upon value would 
come closer to agreement than is usually the case. Yet 
here the owners’ valuations were roughly double those of 
the Agency (see supra , p. 3). The close conformance of 
the verdicts to the owners’ claims of value strongly implies 
repudiation of the Agency’s witnesses. The reason is clear. 
The court was given the idea that a “peculiar market” pre¬ 
vailed in this particular area of southwest Washington (Jt. 
App. 74-75). It is reasonable to assume that the jury was 
given the same impression. Under the severe restrictions 
of the district court’s legal theory the Agency had little op¬ 
portunity to dispel this notion. And the instructions to the 
jury to disregard Hall’s testimony as to the sales prices 
: upon which he relied obviously discredited his valuations in 
the eyes of the jury. Since the Agency’s other evidence 
was about the same in amount, the instructions likewise dis¬ 
credited all of the Agency’s testimony. It is, thus, perfectly 
clear that the ruling complained of substantially affected, if 
not controlled, the outcome of the case. It cannot, in any 
view, be said to be non-prejudicial. This is especially so 
in view of the rule that 4 ‘ an erroneous ruling which relates 
to the substantial rights of a party is ground for reversal 
unless it affirmatively appears from the whole record that 
it was not prejudicial.” [Italics by the Court.] McCand- 
less v. United States, 298 U.S. 342, 347 (1936). 
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CONCLUSION 


For the foregoing reasons it is submitted that the judg¬ 
ment should be reversed for a new trial. 


May 1956 


Respectfully, 

Perry W. Morton, 
Assistant Attorney General. 
Roger P. Marquis, 
Attorney, Department of Justice, 

Washington, D. C. 
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